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CURRENT EVENTS. 





A CORRESPONDENT of the Albany Law 
Journal, calls attention to the fact that the 
Supreme Court of California in deciding 
the case of Sesler v. Montgomery, 28 Cent. 
L. J. 474, that words spoken to a wife by the 
husband, not in the presence of any other 
person do not constitute a publication within 
the meaning of the law of slander, treated 
the question as an entirely new one. He 
cites the case of Wermhak v. Morgan L. R. 
20 Q. B. Div. 635, in which the precise point 
was decided by the Queen’s Bench Division. 
Mr. Odgers in his law of libel and slander 
(published before this decision) says: ‘‘The 
question seems never to have arisen in Eng- 
land, possibly because in every such case 
there has been an immediate and undoubted 
publication of the same slander or exagger- 
ated version thereof by the wife to some 
third person. for which the husband would 
be equally liable in damages and which would 
be easier to prove.’’ 

The most peculiar thing about the Cali- 
fornia case is that the court seems to have 
reversed itself on rehearing, without any dis- 
closed reason except the very good but not 
often admitted one that they were in the first 
instance wrong upon principle, there being 
no authority, precedent or argument before 
them on the rehearing not known to them in 
the original decision. In the latter (28 Cent. 
L. J. 30) they say ‘‘that husband and wife 
are one person is a mere fiction’ and that on 
principle a communication by a husband to 
his wife is a publication, In the opinion on 
rehearing they declare that ‘‘it is no more a 
fiction than any other general principle of 
law,’’ and that such a communication does 
not constitute a publication. 





Tue legislatures of Missouri, Kansas, and 
Texas have enacted statutes against pools, 
trusts, agreements, combinations and confed- 
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erations in trade, all of which are of doubt- 
ful efficacy, and, in the case of the Missouri 
one at least, illustrate, in a marked degree, 
the harm that results from hasty legislation. 
Of course, being new, there is room for 
much difference of opinion as to how its pro- 
visions will be construed and applied. It 
was framed without any legislative investi- 
gation of the business operations it seems in- 
tended to affect and without any consultation 
with business experts who might have given 
the legislature some light on the subject. In 
this regard they could with profit have fol- 
lowed the example of the New York legisla- 
ture, who, through a committee of the senate, 
made thorough investigation of the subject. 
The aim of the Missouri legislature doubtless 
was merely to relieve business of the tyrranical 
domination of these trusts. But there is 
reason to fear that the provisions of the stat- 
ute strike not only at such combinations, and 
ineffectively as it may yet appear, but also at 
some of the harmless and common agreements 
between individuals and firms in the same 
line of trade, and that it will hamper private 
individuals in the conduct of their private busi- 
ness much more than it will the trust for 
whom the trap was set. If this turns out to 
be the case and the legislation merely operates 
as an additional obstruction to the freedom 
of commerce between private individuals, it 
will prove a veritable boomerang in the hands 
of the anti-trust crusaders. 





Tue action of the Missouri legislature, in 
this regard, differs very materially from that 
of New ork, a committee of the latter as 
above mentioned having submitted a report 
advising deliberation in dealing with these 
combinations. They define the trust proper 
as a combination of two or more persons, 
partnerships, or corporations in which the 
absolute control of the property of certain 
competing interests is placed in the hands of 
trustees, to be managed by them for the ad- 
vantage of all concerned, and several owners 
of the competing properties receiving ‘‘cer- 
tificates’’ of their interest in the trust in ex- 
change for the property conveyed to it by 
each, so that each owner of the conveyed 
property becomes a joint owner of all of the 
trust estate, his interest corresponding to the 
value of the property placed in the trust by 
him. Tried by this measure they say that 
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many of the organizations commonly known as 
trusts are not trusts at all, but corners or com- 
binations merely, whose general purpose is to 
lessen competition and regulate prices. They 
conclude that while the trust is full of dangers 
and should be repressed and hedged around 
by law, it is not, of necessity, a monopoly 
nor inconsistent with the public advantage 
within certain reasonable limitations, that the 
danger arising from the exercise of its power 
is greatly lessened by the inventions and dis- 
coveries of the age ; that the new elements on 
which the principle of combination seizes are 
balanced and offset by other and, if possible, 
more powerful forces of modern civilization, 
and that such balancing forces are far more 
potent to that end than any arbitrary rules of 
legislative enactment. They hold that the 
right of combination among capitalists, 
manufacturers or common carriers for every 
purpose consistent with the public welfare 
should not be unnecessarily restrained but 
that combinations aiming at monopoly should 
be rigidly prohibited. They counsel defer- 
ring legislative action until the court of last 
resort shall have passed upon the questions 
raised in the action by the attorney general 
against the Sugar Trust. 





In this connection, the language of Chief 
Justice Fuller in Gibbs v. Consolidated Gas. 
Co., reported on page 534 of this issue will be 
of interest. There the principle is clearly 
announced, though not necessary to the de- 
cision of the case, that combinations among 
those engaged in business impressed with a 
public or quasi public character which are 
manifestly prejudicial to the public interest 
cannot be upheld and that it is too well 
settled to admit of doubt that ‘‘a corporation 
cannot disable itself by contract from per- 
forming the public duties which it has under- 
taken and by agreement compel itself to 
make public accomodation or convenience 
subservient to its private interests.’’ 

From this decision it seems apparent that 
the common law imposes on corporations 
whose business is impressed with a public or 
quasi public character every disability im- 
posed by these statutes, and it may be, every 
disability which ought in reason and fairness 
to be imposed. 








Our sympathies are decidedly with the Su- 
preme Court of Georgia in their recent declar- 
ation of war against long winded transcripts 
of records, A case recently appealed to that 
court, the record of which contained 275 
closely written pages, made up in great part 
of colloquies and court wranglings between™ 
counsel, witticisms and retorts of counsel, 
remarks of the stenographer and page after 
page of the most irrelevant matter, was re- 
fused consideration, the court stating that 
while they were willing to do everything 
possible in the discharge of their duties, life 
was too short and the time required for other 
litigants too valuable to waste days in read- 
ing such a record as that presented. We are 
rejoiced to see this stand and protest on the 
part of the court, and trust others will follow 
the example. There are lawyers who seent to 
regard a record of a trial court as a narrative 
of their personal achievements, their legal 
prowess, their acumen, their brilliant sallies 
and quick repartee. The sooner such practi- 
tioners are lead to think otherwise, and rec- 
ords are eliminated of everything not neces- 
sary to a decision of the legal questions in- 
volved, the better it will be for the courts and 
litigants, to say nothing of the profession, the 
better class of which do not offend in this re- 
gard. 








NOTES OF RECENT DECISIONS. 





A vecision involving the validity of con- 
tract for services in aid of an illegal purpose 
and one which, to some extent, strikes at the 
doctrine of combination between corporations, 
is that of the United States Supreme Court in 
Gibbs v. Consolidated Gas Company, 9 Sup. 
Ct. Rep. 553. The plaintiff sued for com- 
pensation for services he had. rendered in 
negotiating and consummating a contract for 
a combination between gas companies. The 
court lay down the rule that if the contract 
for combination was forbidden by statute or 
by public policy, the plaintiff could not re- 
cover for services in negotiating the contract. 
The court directly holds that such a combina- 
tion as was here attempted was in the teeth 
of an express statutory prohibition. But 
their decislon is not put wholly on that ground 
as incidentally their opinion is indicated on 
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the subject of public policy as forbidding 
combination. Chief Justice Fuller says: 

The decision in Mitchel v. Reynolds, 1 P. Wms. 181, 
1 Smith, Lead. Cas. pt. 2, p. 508, is the foundation of 
the rule in relation tothe invalidity of contracts in 
restraint of trade; but as it was made under a condi- 
tion of things, and a State of society, different from 
those which now prevail, the rule laid down is not 
regarded as inflexible, and has been considerably 
modified. Public welfare is first considered, and, if 
it be not involved, and the restraint upon one party is 
not greater than protection to the other party requires, 
the contract may be sustained. The question is 
whether, under the particular circumstances of the 
case and the nature of the particular contract involved 
in it, the contract is or is not unreasonable. Rousillon 
y. Rousillon, L. R. 14 Ch. Div. 351; Cloth Co. v. Lor- 
sont, L. R. 9 Eq. 345. “Cases must be judged accord- 
ing to their circumstances,’’ remarked Mr. Justice 
Bradley in Navigation Co. v. Winsor, 20 Wall. 64, 68, 
“and can only be rightly judged when the reason and 
grounds of the rule are carefully considered. There 
are two principal grounds on which the doctrine is 
founded that a contract in restraint of trade is void as 
against public policy. One is the injury to the public 
by being deprived of the restricted party’s industry; 
the other is the injury to the party himself by being 
precluded from pursuing his occupation, and thus be- 
ing prevented from supporting himself and his family. 
It is evident that both these evils occur when the con- 
tract is general, not to pursue one’s trade at all, or not 
to pursue itin the entire realm or country. The 
country suffers the loss in both cases; and the party is 
deprived of his occupation, or is obliged to expatriate 
himself in order to follow it. A contract that is open 
to such grave objection is clearly against public policy. 
But if neither of these evils ensue, and if the contract 
is founded on a valid consideration and a reasonable 
ground of benefit to the other party, it is free from 
objection and may be enforced.” Innumerable cases» 
however, might be cited to sustain the proposition that 
combinations among those engaged in business im- 
pressed with a public or guasi public character, which 
are manifestly prejudicial to the public interest, can- 
not be upheld. The law “cannot recognize as valid 
any undertaking to do what fundamental doctrine or 
legal rule directly forbids. Nor can it give effect to 
any agreement the making whereof was an act violating 
law. So that, in short, all stipulations to overturn, or 
in evasion of, what the law has established; all prom- 
ises interfering with the workings of the machinery of 
the government in any of its departments, or obstruct- 
ing its officers in their official acts, or corrupting them; 
all detrimental to the public order and public good, in 
such manner and degree as the decisions of the courts 
have defined; all made to promote what a statute has 
declared to be wrong—are void.” Bish. Cont. § 549; 
Iron Co. v. Extension Co., 28 Cent. L. J. 454; Trist v. 
Child, 21 Wall. 441; Irwin v. Williar, 110 U. S. 499, 4 
S.C. Rep. 160; Arnot vy. Coal Co., 68 N. Y. 558; Salt 
Co. v. Guthrie, 35 Ohio St. 666; Woodruff vy. Berry, 40 
Ark. 261; Railroad Co. v. Railroad Co., 3 Rob. (N. Y.) 
411: Craft v. McConoughy, 79 Ill. 346; Hooker v. 
Vandewater, 4 Denio, 349; Stanton v. Allen, 5 Denio, 
434; Railroad Co. v. Collins, 40 Ga. 582; Coal Co. v. 
Coal Co., 68 Pa. St. 173. It is also too well settled to 
admit of doubt that a corporation cannot disable itself 
by contract from performing the public duties which 
it has undertaken, and by agreement compel itself to 
make public accomodation or convenience subservient 
to its private interests. ‘‘Where,” says Mr. Justice 





Miller, delivering the opinion of the court in Thomas 
v. Railroad Co., 101 U. S. 71, 83, “‘a corporation, like a 
railroad company, has granted to it by charter a fran- 
chise intended in large measure to be exercised for the 
public good, the due performance of those functions 
being the consideration of the public grant, any con- 
tract which disables the corporation from performing 
those functions, which undertakes without the consent 
of the State to transfer to others the rights and powers 
conferred by the charter, and to relieve the grantees of 
the burden which it imposes, is a violation of the con- 
tract with the State, and is void as against public 
policy.” 


An interesting question of privileged com- 
munications was decided by the Supreme 
Court of Wisconsin in Selden v. State, 42 N. 
W. Rep. 218. There defendant was prose- 
cuted for perjury alleged to have been com- 
mitted in making affidavit that he did not 
know and could not ascertain where his wife 
could be found, the purpose of the affidavit 
being to procure publication of summons in 
an action for divorce. The circuit court al- 
lowed a witness, who was the wife’s attorney 
in the divorce suit, to produce letters written 
by the husband to the wife during marriage, 
though the contents were not shown, but 
only the address, date, etc., which tended 
to show that defendant did know where his 
wife was. The court here held this to be 
error upon the ground that such letters were 
confidential communications between husband 
and wife, and also confidential papers be- 
tween an attorney and client. They say: 


So far as Knowles, the attorney of the defendant, 
Emma, was concerned, the production by him of the 
letters as genuine was a double violation of this pro- 
tected confidence: First, of that reposed in him by his 
client, Emma S. Selden, and, secondly, of that between 
herself and her husband—without her consent. If 
these letters were confidential, as between herself and 
her husband, they were none the less so in the hands 
of her attorney, Knowles, and, if she could not dis- 
close them, of course he eould not. But, besides this, 
he was betraying her confidences also, which was a 
double violation of the rule. She had demanded a re- 
turn of these letters before he so disclosed and pro- 
duced them. It is surprising that when she was un- 
willing herself to disclose or produce these letters of 
her husband, and was unwilling that her attorney, 
Knowles, should do so, Knowles should have been 
allowed to authenticate and produce them, and that 
the district attorney should have been allowed to in- 
troduce them in evidence, to the extent they were 
offered, to convict the husband of the crime with which 
he was charged. In her letter to her counsel, Knowles, 
Dated December 1, 1888, she demanded a return of the 
letters, as she says, “in your charge and left with you 
while you were acting as my attorney and counsel. I 
intrusted them with you as such counsel, to be used 
only in assisting me in litigation, and from which to 
secure your advice. The letters I consider confidential 
communications between myself and husband, and in 
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no other way, and while I was your client I intrusted 
them with you knowing the confidential relations ex- 
isting between attorney and client.’’ This letter was 
in evidence. The authorities cited by the attorney- 
general are very far from being applicable toa case 
like this. Knowles was not an ‘“‘eavesdropper,” or a 
person who merely overheard communications or con- 
versations between husband and wife, and it made no 
difference in favor of their admissibility that he used 
the letters as his authority for making the original 
complaint against the plaintiff in error, orininstituting 
the prosecution against him. It is a case where the 
husband is on trial for a crime which did not involve 
any personal violence or injury against herself, and 
what he had said or communicated to her as his wife 
is sought to be proved against him, either by his (the 
attorney’s) voluntary disclosure of them as a witness, 
or by the production of his letters containing such 
communications; and, more than this, the letters con- 
taining such confidential communications are confided 
to her counsel for no such purpose, and he voluntarily 
authenticates and produces them, in violation of her 
confidences with her husband, and her confidences 
with himself as her counsel, and without her consent 
and against her directions. There is not an authority 
by the decision of any respectable court that sanctions 
the disclosure of such confidences between husband 
and wife and attorney and client. Both branches of 
this evidence are made incompetent by our statute. 
These statutes express the most stringent rules ever 
laid down by the courts for the protection of connubial 
and professional confidences. They would seem to 
have been specially made for this case. The facts here 
meet every letter of these statutes. Aside from these 
statutes, this disability of husband and wife and of an 
attorney has been established by numberless decisions 
of the courts in this country and in England. The 
principles upon which it is established have become 
elementary. Only a few cases need be referred to, 
and such as are particularly applicable tothe facts. 
Mills v. U. S., 1 Pin. 73; Yager v. Larsen, 22 Wis. 184; 
Bliss v. Franklin, 13 Allen, 244; State v. Welch, 26 Me. 
30. 


A construction of the national banking 
act is to be found in the decision of Thomp- 
son v. St. Nicholas Nat. Bank, 21 N. E. Rep. 
57. There it was held that the provision of 
the national banking act which makes it un- 
lawful to certify checks unless the person 
drawing the check bas on deposit with the 
bank an amount of money equal to the amount 
of such check, etc., does not render void the 
making or payment of such check, as a matter 
of contract between the bank and a depositor 
who, to secure the bank, has pledged certain 
bonds. The court says: 

The main contention of the appellants is that the 
transaction by which the defendant certified checks 
for Capron & Merriam, without having an equivalent 
amount of money on deposit to meet them, was a vio- 
lation of section 5208 of the United States Revised 
Statutes, and that no valid debt against Capron & 
Merriam was created thereby; or, in other words, that 
the defendant did not become a bona Jide holder of 
such bonds by reason of payments made in pursuance 
of such alleged illegal and prohibited arrangement. * 





* * Tt will be seen that the statute affirms the legality 
of the contract of certification, and expressly pre- 
scribes the consequences which shall follow its viola- 
tion. It therefore appears that, so far from making 
the contract of certification void and illegal, its validity 
is expressly affirmed, and the consequences which 
follow a violation are specially defined, and impliedly 
limit the penalty incurred to a forfeiture of the bank’s 
charter and the winding up of its affairs. There is a 
clear implication from this provision that no other 
consequences are intended to follow a violation of the 
statute. It would, indeed, defeat the very policy of 
an act intended to promote the security and strength 
of the national banking system if its provisions should 
be so construed as to inflict a loss upon them, and a 
consequent impairment oftheir financial responsibility. 
The decisions of the Supreme Court of the United 
States are uniform in giving this construction to the 
provisions of the national banking act. Bank v. 
Stewart, 107 U.S. 676; Bank v. Matthews, 98 U. S. 621; 
Bank v. Whitney, 103 U. 8. 99. The principle decided 
in Bank v. Stewart seems to be in point. There the 
bank made a loan upon the security of shares of its 
own stock, which loan was prohibited by section 5201 
of the United States statutes. After the debt became 
due the bank sold the shares and applied their pro- 
ceeds to the payment of the debt. The administrators 
of the debtor sued te recover the proceeds of the sale, 
and it was held that they could not recover, as the 
contract had been executed. In Bank v. Matthews 
the court held that a mortgage on real estate taken to 
secure an existing indebtedness and for future ad- 
vances was a valid security in the hands of the bank, 
although by sections 5136 and 5137 of the Revised 
Statutes of the United States it was impliedly pro- 
hibited from taking such securities. It was held that 
the government alone was entitled to prosecute for the 
offense committed by the bank in taking a prohibited 
security, Justice Swayne saying: “The impending 
danger, of ajudgment of ouster and dissolution was, 
we think, the check, and none other, contemplated by 
congress.” The same principle was held by this court 
in Bank v. Savery, 82 N. Y. 291. 


A Goop example of a statute void as im- 
pairing the obligation of contracts, is found 
in the case of Phinney v. Phinney, 17 Atl. 
Rep. 405, decided by the Supreme Court of 
Maine. It was there held that a mortgage must 
be governed by the law in existence when exe- 
cuted, both as to its foreclosure and redemp- 
tion, and that an act extending the time of 
such foreclosure and redemption was void as 
impairing the obligation cf contracts. The 


court says: 

Does the legislative act upon which this bid is 
founded so affect the rights of the mortgagee that the 
obligation of his contract is impaired, and thus entitle 
him to protection at the hands of the court? While it 
is not intended to disturb the proper application of the 
principle that a State, toa certain extent and within 
proper bounds, may regulate the remedy, yet, if by 
subsequent enactment it so changes the nature and 
extent of existing remedies as materially to impair the 
rights and interests of a party in a contract, this is as 
much a violation of the compact as if it absolutely de- 
stroyed his rights and interests. The constitutional 
prohibition secures from attack, not merely the con- 
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tract itself, but all the essential incidents which render 
it valuable, and enable its owner to enforce it. Thus 
it was said in the case of Bank v. Sharp, 6 How. 301: 
“One of the tests that a contract has been impaired is 
that its value has by legislation been diminished. It 
is not by the constitution to be impaired at all. This 
is not a question of degree or manner or cause, but of 
encroaching in any respect onits obligations—dispens- 
ing with any part ofits force.”” The doctrine is also 
there asserted that if, in professing to alter the remedy 
only, the rights of a contract itself are changed or im- 
paired, it comes within the spirit of the constitutional 
prohibition; and when the remedy is entirely taken 
away, or “clogged by condition of any kind, the right 
of the owner may indeed subsist and be acknowledged, 
but is impaired.” ‘And the test, as before suggested,” 
remark the court, “‘is not the extent of the violation of 
the contract, but the fact that in truth its obligation is 
lessened, in however small a particular, and not merely 
altering or regualating the remedy alone.’’ It Louis- 
iana vy. New Orleans, 102 U.S. 206, Mr. Justice Field, 
in the course of the opinion, says: ‘*The obligation of 
a contract, in the constitutional sense, is the means 
provided by law by which it can be enforced—by which 
the parties can be obliged to perform it. Whatever 
legislation lessens the efficacy ef those means impairs 
the obligation. If it tend to postpone or retard the 
enforcement of the contract, the obligation of the latter 
is to that extent weakened.” See, also, Green v. 
Biddle, 8 Wheat. 84. The result arrived at in all the 
decisions bearing upon this question seems to be that 
the legislature may alter or vary existing remedies, 
provided that in so doing their nature and extent are 
not so changed as materially to impair the rights and 
interests of parties to existing contracts. This rule, 
while somewhat vague and unsatisfactory, is the most 
certain general one of which the nature of the subject 
admits. The difficulty arises in its application to par- 
ticular cases, and distinguishing between what are 
legitimate changes of remedy and those which impair 
the obligation of contract. Every case must be deter- 
mined, in a great degree, by its own circumstances. 
In a leading case upon this point in the United States 
court (Brenson v. Kinzie, 1 How. 311), the distinction 
between legislation affecting the remedy only and that 
which transcends the constitutional limit is carefully 
given. In that case, asin this, the legislation pertained 
to the extension of time for the redemption of mort- 
gages. A mortgage was executed in Illinois, contain- 
ing a power of sale under a decree of foreclosure. 
Subsequently an act of the legislature was passed, 
giving the mortgagor twelve months, and any judg- 
ment creditor of the mortgagor fifteen months, within 
which to redeem the mortgaged property from a judi- 
cial sale, and prohibiting its sale for less than two- 
thirds of its appraised value. The court held the act 
void, as applied to mortgages executed prior to its 
passage. It was contended in argument in support of 
the act, as in the case now before us, that it affected 
only the remedy of the mortgagee, and did not impair 
the contract. But the court replied that there was no 
substantial difference between a retrospective law de- 
claring a parilicular contract to be abrogated and void 
and one which took away all remedy to enforce it, or 
incumbered the remedy with conditions that rendered 
it useless or impracticable to pursueit. The language 
of Chief Justice Taney, who delivered the opinion of 
the court, in reference to that statute has an appropri- 
ate bearing upon the case before us, and therefore we 
cannot forbear quoting it: “This brings us to examine 
the statutes >! ch have given rise to this 


' 





controversy. As concerns the law of February 19, 
1841, it appears to the court not to act merely on the 
remedy, but directly upon the contract itself, and to 
ingraft upon it new conditions, injurious, and unjust 
to the mortgagee. It declares that, although the 
mortgaged premises should be sold under the decree 
of the court of chancery, yet that the equitable estate 
of the mortgagor shall not be extinguished, but shall 
continue for twelve months after the sale; and it 
moreover gives a new and like estate, which before had 
no existence, to the judgment creditor, to continue for 
fifteen months. If such rights may be added to the 
original contract by subsequent legislation, it would 
be difficult to say at what point they must stop. An 
equitable interest in the premises may, in like manner, 
be conferred upon others; and the right to redeem 
may be so prolonged as to deprive the mortgagee of 
the benefit of his security, by rendering the property 
unsalable for anything like its value. This law gives 
to the mortgagor, and to the judgment creditor, an 
equitable estate in the premises which neither of them 
would have been entitled to under the original con- 
tract; and these new interests are directly and materi- 
ally in conflict with those which the mortgagee ac- 
quired when the mortgage was made. Any such 
modification of a contract by subsequent legislation, 
against the consent of one of the parties, unquestionably 
impairs its obligations, and is prohibited by the consti- 
tution.” This decision has since been repeatedly 
affirmed. The case of McCracken v. Hayward, 2 How. 
611, arose the following year, under the same statute 
law of Illinois, and the same question was involved as 
in Bronson v. Kinzie, supra, except that it arose upon 
the sale of real estate upon execution. The court arrived 
at the same conclusion as in the former case. Thesame 
is true in the case of Gantly’s Lessee v. Ewing, 3 How. 
716, which arose under a similar statute in Indiana, 
and the court there held that the legislature could not, 
by such a law, impair or defeat the obligation under 
the disguise of regulating the remedy. The question 
was again before the court in Howard v. Bugbee, 24 
How. 461, upon a statute of Alabama allowing a judg- 
ment creditor of a mortgagor to redeem the land within 
two years after a sale under a decree of foreclosure of 
the mortgage, and the decision of the court, in ac- 
cordance with the foregoing principles of the cases 
cited, was that the statute was unconstitutional, as 
impairing the obligation of the contract of mortgages, 
as to al] such mortgages as were in existence when the 
statute was enacted. In various forms and numerous 
cases the principle has come before the courts, but 
the doctrine established by the decisions to which we 
have referred, has been firmly adhered to by the Su- 
preme Court of the United States, and the courts of 
last resort in most of the States. Additional authori- 
ties might be cited, indicating the judicial sentiment 
and opinion upon this question. Malony v. Fortune, 
14 Iowa, 417, and Cargill v. Power, 1 Mich. 369, where 
an extension of time for the redemption of a pre-ex- 
isting mortgage was held unconstitutional: Blair v. 
Williams, 4 Litt. (Ky.) 34, a law extending the time of 
areplevin bond beyond that in existence when the 
contract was made, held unconstitutional: Gunn v. 
Barry, 15 Wall. 610, and Edwards v. Kearzey, 96 U.S 

595, where it was so held in relation to statutes ex- 
empting from sale on execution any substantial part of 
the debtor’s property not so exempt at the time the 
debt was contracted: Brine v. Insurance Co., Id. 627, 
687, laws in existence in regard to real estate, when a 
contract is made in relation thereto, including the 
contract of mortgage, enter into and become a part of 
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such contract. Sea, also, Ex parte Christy, 3 How. 
328; Clark v. Reyburn, 8 Wall. 322; Walker v. White- 
head, 16 Wall. 317, 318; Kring v. Missouri, 107 U.S. 
283, 2 S.C. Rep. 443; Memphis v. U. S., 97 U. S. 293; 
Seibert v. Lewis, 122 U.S. 284, 294,7 8. C. Rep. 1190; 
Butz v. City of Muscatine, 8 Wall. 575; Mobile v. 
Watson, 116 U. S. 305, 6 S. C. Rep. 398; Curran v. State, 
15 How. 319. In the case last cited it was said by the 
court that “it by no means follows, because a law af- 
fects only the remedy, that it does impair the obligation 
of the contract. The obligation of a contract, in the 
sense in which those words are used in the constitu- 
tion, is that duty of performing it which is recognized 
and enforced by the laws; and, if the law isso changed 
that the means of legally enforcing this duty are ma- 
terially impaired, the obligation of the contract no 
longer remains the same.”’ 

The court distinguishes the cases of Van 
Baumboch vy. Bade, 9 Wis. 559; Holloway v. 
Sherman, 12 Iowa, 282; Bank v. Eldredge, 
28 Conn. 556; Railroad Co. v. Railroad Co., 
59 Me. 31, saying that in those decisions the 
foreclosure was under proceedings in equity 
where the court of chancery was authorized 
to decree foreclosure—a proceeding which 
has never existed in this State. 


Aw interesting question of fire insurance 
arose in the case of Royal Ins. Co. v. 
Lubelsky, 5 South. Rep. 768, decided by 
the Supreme Court of Alabama. There, a 
policy described the insured property as a 
‘dwelling house, when completed to be 
occupied as a private dwelling house,’’ and 
provided that if it should become vacant or 
unoccupied without written permission in- 
dorsed on the policy, the policy should be 
void. Atthe time of the negotiations, the 
building was being erected. It was intended 
that the house should be leased on com- 
pletion, and the company’s agents were so 
informed, and it was leased two months 
after the issuing of the policy, but after- 
wards became vacant and unoccupied, when 
it was burned. The assured having had 
knowledge of the vacancy, and not having 
procured permission therefor, it was held 
that the policy was forfeited. The court says: 

The circumstances surrounding the contracting par- 
ties must be taken into consideration in construing 
this, as all other contracts. When the negotiation for 
insurance was commenced, as we have said, the house 
was in process of erection. An agent was authorized 
to rent it when complete, and the defendant’s agents 
were informed of such purpose. The fence around 
the premises was completed only two days at most 
before the date of the policy. In the light of these 
facts, we must construe the phrase, “‘when completed 
to be occupied as a private dwelling-house.” The 
adjudged cases are quite in conflict as to the force to 
be given phrases analogous to this when inserted in 


insurance policies. In Joyce v. Insurance Co., 45 Me. 
168, it was held that where a house was represented in 





a policy as ‘‘occupied by” the insured, this was a de- 
scription merely, and did not amount to an agreement 
that the insured should continue in occupation of it. 
In Protection Co. v. Douglas, 58 Pa. St. 419, it was held 
that the insurance ofa building as a “‘dwelling-house,” 


,oras an “occupied dwelling-house,’” does not imply 


an engagement or warranty that it shall continue oc- 
cupied while the risk endures. It was regarded by 
the court as a “matter of description of the subject, 
rather than stipulation respecting its use.’’ There are 
other rulings to the same effeet. Insurance Co. v. 
Usaw, 112 Pa. St. 80; Catlin v. Insurance Co., 1 Sum. 
435. In the case last cited, the phrase under consider- 
ation was, ‘‘at present occupied as a dwelling-house, 
but to be hereafter occupied as a tavern.”” This was 
held by Judge Story not to be a warranty of continued 
occupation of the house as a tavern, but, at furthest, 
a mere representation of an intention to occupy it as 
such. In Herrick v. Insurance Co., 48 Me. 558, the 
Supreme Judicial Court of Maine made a distinction 
between the representation of an expectation and of 
an existing fact, the latter beingin the nature of a 
warranty, and the former not. The application for 
insurance there, in describing the property, used the 
phrase, “will be occupied by atenant.” This was said 
not to be a warranty that the house should be occupied 
by a tenant during the whole period of the risk. 
There does not appear to have been any clause in the 
policy making it void, as in this case, in the event of 
becoming vacant or unoccupied. In Hough v. Insur- 
ance Co., 29 Conn. 10, the Connecticut Supreme Court 
of Errors, in a case where the house was described as 
“vacant, but to be occupied,” held this phrase toimply 
the reservation of the right to put a tenant in the 
vacant building, not the incurring of an obligation or 
warranty todoso. Ifa warranty, it was said that it 
would be a question for the jury to determine whether 
it had remained vacant an unreasonable time. In 
Alexander v. Insurance Co., 66 N. Y. 464, a policy of 
fire insurance described the plaintiff’s property as 
“his two story extension frame building occupied as a 
dwelling.”” The New York Court of Appeals held 
that this statement as to occupancy was not necessary 
to the identification of the building, and, inasmuch as 
it related to the risk, it was a warranty which would 
make the contract void, if the house was not at the 
time occupied as a dwelling. It was construed to af- 
fect the risk in view of the provision in the policy that 
if the premises should become vacant and unoccupied 
the policy would become void. Construing the pres- 
ent policy in the light of surrounding facts, and con- 
struing all its parts together, especially the parts 
quoted and italicized in the beginning of this opinion, 
we see but one way in which they can be harmonized. 
The phrase, “‘when completed to be occupied as a 
private dwelling-huuse,” must be taken to represent 
the mutual expectation of the contracting parties that 
the house was to be so occupied either by the owner, 
or some one else by his authority, as tenant or other- 
wise. * * * The evidence shows thatthe house was 
vacated by the tenant, and remained unoccupied, or 
without any furniture or any human being living in it, 
for fourteen days, and it was destroyed by fire during 
this time. It is admitted to have become both vacant 
and unoccupied. Under all the authorities the policy 
became inso facto forfeited, and the liability of the 
insurer terminated, as the fact of non-occupation was 
known to the insured, and no permission was pro- 
cured from the company waiving the observance of 
this condition. And this is so without regard to the 
period of time this state of vacancy or non-occupancy 
continued, because it is the express stipulation of the 
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parties, and such stipulation is the law of the contract, 
binding alike on the parties and the court. Dennison 
v. Insurance Co., 52 Iowa, 457; Insurance Co, v. 
Meyers, 63 Ind. 238; Cook v. Insurance Co.,70 Mo. 
610; Insurance Co. vy. Padfield, 78 Ill. 167; Gamwell v. 
Insurance Co., 12 Cush. 167; Soye v. Insurance Co., 6 
La. Ann. 761; Alston v. Insurance Co., 80 N. C. 326; 
Insurance Co. v. Zenger, 63 Ill. 464; Insurance Co. v. 
Thomas, 74 Ala. 578; Herrman v. Insurance Co., 85 N. 
Y. 162. 








COMMUNICATIONS BETWEEN ATTOR- 
NEY AND CLIENT. 





- Introduction. 

. General Rule. 

. Extent of the Rule. 

. Privilege Belongs only to the Client. 

Where the relation does not exist. 

. Attorney may be a Witness for some Purposes. 

- Where the service Rendered by the Attorney is 
for a Criminal or Fraudulent Purpose. 


Nor onwe 


1. Introduction. — The term, confidential 
communication, distinguishes a class of evi- 
dence which the law exciudes on the ground 
of public policy. It embraces communica- 
tions to president, governors, and high State 
ofticials; sources of information to detective 
police ; proceedings before grand juries ; pro- 
ceedings within the room of a petit jury; 
facts offensive to public decency; communi- 
cations between husband and wife; attorney 


‘and client. The rule which excludes such 


communications is founded on the conviction 
that greater mischief than benefit would flow 
to society from their admissibility as evidence. 
Sometimes it is the character of the informa- 
tion, at other times, it is the rights of the 
person which urge the rule; but, in either 
case, the rule is founded on public policy.! 
2. Attorney and Client — General Rule. 
—An attorney cannot be compelled to 
disclose communications made to him by his 
client in the line of professional employment.? 
The considerations which give rise to the rule 
afford a correct guide in its application and 
are well stated by Chief Justice Shaw, in 
Hatton v. Robinson, 14 Pick. 422: ‘*The 
principle of the rule which applies to attor- 
neys and clients is, that so numerous and 
complex are the laws by which the rights and 
duties of citizens are governed, so important 
is it they should be permitted to avail them- 


11 Greenl., § 236-7-8. 
21 Greenl., § 237-40, note 2; Coveny v. Tannahill, 1 
Hill, 33; Follett v. Jeffreyes, 1 Sim. (N. 8.) 3. 





selves of the superior skill and learning of 
those who are sanctioned by the law as its 
ministers and expounders, both in ascertain- 
ing their rights in the vountry, and maintain- 
ing them most safely in courts, without pub- 
lishing those facts which they have a right to 
keep secret, but which must be disclosed toa 
legal adviser and advocate to enable him 
successfully to perform the duties of his of- 
fice, that the law has considered it the wisest 
policy to encourage and sustain this confi- 
dence, by requiring that on such facts the 
mouth of the attorney shall be forever sealed.’’ 

3. Extent of the Rule.—The privilege ex- 
tends to all communications made by the 
client to his attorney for the purpose of ob- 
taining advice for legal purposes, or to enable 
him to conduct litigation.* The rule applies 
to facts revealed, although they are not es- 
sential to a full understanding of the subject 
presented to the attorney. The client is not 
presumed to know what is relevant and what 
is not relevant to his case. For this reason 
the rule must be applied liberally, that the 
attorney may be possessed of every fact nec- 
essary to establish his client’s claim or pro- 
tect his rights and to give him correct legal 
advice.* Interpreters, law clerks, and the 
agents of attorneys come within the rule. 
Whatever is used asa means of communica- 
tion between the attorney and client is com- 
prehended.® It was formerly held that the 
privilege existed only when the communica- 
tion was made for the purpose of bringing or 
defending an action,® but courts now apply 
the rule, not only when attorneys are em- 
ployed in litigation, but also when they 
transact business for clients.’ 

4. Privilege Belongs Only to the Client.— 
The secrecy enjoined upon the solicitor or 
counsel is the personal privilege of the client 
alone ;° the latter may waive it if he ¢hooses 


31 Greenl., § 240; 2 Story Eq., § 952; Cholusondeley 
v. Clinton, 19 Ves. 261; Evitt v. Price, 1 Sim. 483; 
Peabody v. Norfolk, 98 Mass. 452; Morrison v. Moat, 6 
Eng. Law & Eq. 14; Cromack v. Heathcote, 2 Broad. & 
Bing. 21-9; Granger v. Warrington, 3 Gilm. (Ill.) 299; 
In re Matin, 5 Blatchf. 303; Rhoades v. Selin, 4 Wash. 
718. 

4 Cleave v. Jones, 8 Eng. Law & Eq. 554. 

5 Dubarre v. Livette,"Peake’s Cas. 77; Jackson v. 
French, 3 Wend. 337; Andrews v. Solomon, 1 Pet. C. 
C. 356; Perkins v. Hawkshaw, 2 Stark, 239; Femoick 
v. Reed, 1 Meriv. 114. 

6 Williams v. Madie, 1 C. & P. 158. 

7 Greenough v. Gaskell, 1 My. & K. 102. 

8 Lindsey v. Talbot, Bull (N. P.), 284; Wilson v. 
Rastall, 4 T. R. 753. 
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and call the attorney to testify as to what 
passed between them.’ While counsel will 
not be allowed to testify whether his client is 
making the same statement ashe made in 
consultation with him,'° yet the client can be 
interrogated as to his own statements to the 
attorney." Although this was formerly the 
law, courts now seem to hold that if the at- 
torney will not be permitted to divulge a 
communication, his client cannot be compelled 
to state the conversation.” In Passamore v. 
Passamore,”* the court said: ‘‘It is every day 
practice to permit a party to justify his con- 
duct by testifying that what he did was by 
advice of counsel, and the counsel is allowed 
to testify for this purpose, to the advice he 
gave. There is a privilege of secrecy: as to 
what passes between attorney and client, but 
it is the privilege of the client and he may 
waive it if he chooses.’’ This rules applies 
to all communications made after the relation 
of attorney and client is established; a re- 
tainer need not be paid to fix this relation; it 
will be sufficient if the attorney has under- 
taken the business and the communication 
has been made for the purpose of professional 
advice." 

5. Where the Relation does not Exist.—But 
this rule does not apply whenever an attorney 
performs an act for his client. The purpose 
of the rule is to allow full freedom of inter- 
course whenever the professional aid of in 
attorney is required; it cannot be invoked to 
protect one againt his own loquacity and im- 
prudence. Besides, an attorney can have 
knowledge of many things from his business 
relation with clients which cannot be said to 
be known in confidence. Courts have there- 
fore made many distinctions. A man is not 
acting as an attorney when he is consulted 
about making a deed ; “ communications, ob- 
viously, foreign to the subject under consid- 
eration are not privileged,” nor if made to 
one erroneously assumed to be an attorney.” 

9 Passmore v. Passmore’s Estate, 16 N. W. Rep. 171; 
17 Cent. L. J. 19; Fowler v. Schriber, 38 Ill. 172; 
Benjamin v. Coventry, 19 Wend. 353. 

10 Rex vy. Withers, 2 Camp. 578. 

ll Greenough vy. Gaskell, supra. : 

12 Hemenway v. Smith, 28 Vt. 701; Carnes v. Platt, 
36 N. Y. Sup. Ct. 560; Bigler v. Reglier, 43 Ind. 112; 
State v. White, 19 Kas. 445; Phil. Ev., § 833. 

138 Supra. 

14 Sargent v. Hampden, 38 Me. 581. 

5 Broad v. Pitt, 3 C. & P. 518. 


16 Cobden vy. Kendrick, 4 T. R. 431. 
17 Fountain y. Young, 6 Esp. 113. 





An attorney who witnesses dealings between 
his client and a third person may testify as 
to all communications made at that time; '® so 
an attorney may be called to prove a deed to 
which he is a witness." In regard to a war- 
rant of attorney, an attorney was called to 
testify to all that passed respecting the exe- 
cution of the instrument.” Counsel is a 
competent witness as to an agreement made 
with a third person at the request of his 
client. Statement made to an attorney to 
show that the cause in which he is sought to be 
retained does not conflict with interests he 
represents for another is not privileged.” If 
a man consults an attorney in the presence 
of a third person, or talks so loudly he is 
overheard, the privilege cannot be claimed to 
exclude the attorney in one instance, or the 
person overhearing, in the other instance.” 
If communications are made to an attorney 
in the course of proressional employment by 
persons other than his client, or than the lat- 
ter’s agents, and although such communica- 
tions may be of vast importance to the client, 
yet it has been decided that they are not 
privileged. The rule only covers communi- 
cations made by the client, or whatever agency 
he may employ. Mere statements made in 
the presence of the counsel, but not made to 
him, are not privileged. Attorney who acts 
as a mere scrivener in making a deed is not 
privileged ; * communications made toa stud- 
ent, who is not a clerk, either for the purpose 
of advice or casually, are not privileged.” 

6. Attorney may bea Witness for some Pur- 
poses.—An attorney may be a witness as to 
the existence of a paper, to allow secondary 
evidence as to its contents, but he cannot be 
compelled to produce or disclose the same,” 
or he may be compelled to testify whether 
his client swore to the answer in chancery on 
which he is indicted for perjury.” An attor- 

18 Coveny v. Tannahill, supra. 

19 Doe v. Andrews, Cowp. £45. 

20Robson v. Kemp, 5 Esp. 52. 

21 Thayer v. McEwen, 4 Bradw. 418. 

22 Heaton v. Findlay, 12 Pa. St. 304. 

23 15 Cent. L. J. 260. 

24 Randolph v. Quidnek Co., 23 Fed. Rep. 278; 20 
Cent. L. J. 396; Crosby v. Berger, 11 Paige, 377. 

2 Shaffer v. Mink, 14 N. W. Rep. 726. 

26 Machette v. Wanless, 3 Colo. 169. 

27 Barnes vy. Harris, 7 Cush. 576; Holman v. Kimball, 
2 Vt. 555. 

28 Coveny v. Tannahill, 1 Hill (N. Y.), 33; People v. 
The Sheriff of New York, 29 Barb. 622. 


29 Doe v. Andrews, Cowp. 845; Studley v. Saunders 
2 Dowl. & 2 Pyl. 347. 
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ney may also be obliged to identify his client’s 
hand writing.” An attorney may be com- 
pelled to disclose what he did with a certain 
deed when he got it, but not its contents.*! 
So also, an attorney’s clerk can be questioned 
as to whether he received a certain paper 
from aclient.” If an attorney sue for his 
fee, he may testify as to the nature of the 
sevices rendered and the character of the 
work performed.* 

7. When the Service Rendered by the Attor- 
ney is for a Criminal or Fraudulent Purpose. 
—A client is permitted to converse with his 
counsel in the most free manner, either for 
the purpose of defending an action, or com- 
menciog a suit, or for the object of ascertain- 
ing his rights and liabilities, or to protect 
himself against litigation threatened,™ but the 
law will not allow a client to avail himself of 
the superior legal knowledge of an attorney 
in order that he may the more safely evade 
the law; to extend the protection so far, 
would hold out an inducement to men to be- 
come learned inthe law that they may go 
into partnership with men unscrupulous and 
artful, with the assurance that they may cover 
up their part in the dishonest transaction by 
pleading a privileged relation, as if the license 
of an attorney was a commission authorizing 
him to assist and advise others to do what he 


* would not be permitted to do for himself in 


his own affairs. In Duffin v. Smith,** the 
defendant called the plaintiff’s attorney to 
prove the consideration of the bond as usuri- 
ous and he was admitted. Lord Kenyon said: 
‘‘When anything is communicated to an at- 
torney by his client for the purpose of his 
defense, he ought not to divulge it. But 
where he himself is as it were, a party to the 
original transaction, that does not come to 
his knowledge in the character of attorney 
and he is liable to be examined the same as 
any other person.’’ When an attorney ad- 
vises and assists a client in the perpetration 


“Hurd v. Morning, 1 Car. & Payne, 372; Johnson v. 
Daverne, 19 Johns. 134. 

31 Hington v. Gage, 8 Viner Abr. 548. 

82 Eicke vy. Nokes, 1 M. & M. 303. 

3317 Cent. L. J. 201; Snow v. Gould, 74 Me. 540. 

34 Bank of Utica v. Mersereau, 3 Barb. Ch. 598; 
Coveny v. Tannahill,1 Hill (N. Y.), 88; Follett v. 
Jeffreyes, 1 Sim. (N. 8.) 3. 

85 Amesly v. Earl of Anglesea, 17 How. St. Tr. 1229; 
Gartside v. Outram, 3 Jur. (N. S.) 39; Story’s Eq. Pl. 
§§ 601, 602; Robinson vy. Flight, 8 Jur. 888, 

3% Peake’s N. P. Cas. 108, 





of a fraud, courts incline to hold the attorney 
a party to the fraud and that he is not dis- 
charging the duty of an attorney in such cases 
but is ‘‘particeps delicto.’’ On the other 
hand, a client may do what the law allows, 
although the act cannot be commended on 
strictly moral grounds; but the law does not 
allow conveyances for the purpose of de- 
frauding creditors, and communications to an 
attorney to obtain advice and directions to 
accomplish that end in violation of law, ought 
not to be protected. There is no considera- 
tion that can justify a communication for that 
purpose; the object isto form a contract 
which will circumvent creditors, and defraud 
them out of their legal rights; the contract. 
is illegal and void‘ if the contract is proven; 
the duty asked of the attorney is to shape 
matters so the fraud cannot be proven; can 
it be said an attorney is discharging his pro- 
fessional duty in contributing to such a result. 
Every attempt on the part of courts to pro- 
tect communications under such circum- 
stances, is a step in favef of enlarging the 
opportunities for fraud.” Justice Bronson, 
in Coveny v. Tannahill,® says: ‘The 
privilege of attorney and client dces not 
extend to every fact which the attorney may 
learn in the course of hisemployment. There 
is a difference in principle between communi- 
cations made by the client and acts done by 
him in thé presence of the attorney. It may 
pe and undoubtedly is sound policy to close 
the attorney’s mouth in relation to the former, 
while in many cases, it would be grossly im- 
moral to do so in regard to the latter. It is 
the privilege of one whois charged with a 
wrong, either public or private, to speak un- 
reservedly with his attorney, in preparing for 
his defense, but he should not be allowed to 
stop the mouth of one who was present when 
the wrong was done, upon the allegation he 
was retained as counsel to see or aid in the 
transaction. Indeed, I think there can be no 
such relation as attorney and client, either in 
the commission of crime or the doing of a 
wrong by force or fraud to an individual. 
The privileged relation of attorney and client, 
can only exist for lawful and honest pur- 
poses.’’ In Bank of Utica v. Mersereau,” 


37 See also 1 Gilb. Ev. 277; Lord Say and Seal’s Case, 
10 Mod, 40; Russell vy. Jackson, 15 Jur. 1117. 

88 Supra. 

39 Supra. 
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the court said: ‘‘It may not be a very 
moral actin a debtor, so to dispose of his 
property as that his creditors may be effect- 
ually prevented from getting execution, but 
such an act, per se, is no fraud, if the dispo- 
sition be one which the law allows.’’ It is not 
accurate to speak of cases of fraud contrived 
by attorney and client together as cases of 
exception to the rule. They are cases not 
coming within the rule itself; for the rule 
does not apply to all that passes between a 
client and his attorney, but only as to what 
passes between them in professsional confi- 
dence, and no court can permit it to be said 
that the contrivance of fraud can form part 
of the professional occupation of an attorney 
or solicitor.’’ The law allows a bona fide sale 
by a grantor to an innocent grantee, although 
the purpose of the grantor was to defraud 
creditors. The burden is on the complainant 
to show that the grantee participated in the 
scheme to defraud the grantor’s creditors. 
Evidence given by the attorney of the grantor 
of the guilty intent of the latter will not weigh 
against the grantee until a combination to 
defraud is first proven and until this is shown, 
it will not be evidence on which a convey- 
ance can be set aside. But in all cases where 
a bona fide consideration is not shown in the 
answer toa creditor’s bill, there is no objection 
to interrogating the attorney as to the char- 
acter of the transaction. If these are the 
limitations in the application of the rule, I 
see little virtue in it; because in one case, 
when the combination is proven, or in the 
other, when the answer fails to show a bona 
Jide consideration, the complainant has estab- 
lished his right to have the conveyance set 
aside. But the authorities are uniform and 
emphatic that if an attorney plans and con- 
trives with his client to dipose of the latter’s 
property so as to defraud creditors, he be- 
comes a principal, a co-conspirator and is 
obliged to testify. In Lord Say and Seal’s 
Case,*! a fraudulent date was inserted in a 
deed in the presence of the attorney and the 
latter was obliged to answer a question di- 
rected for the ascertainment of that fact. In 


# Greenough v. Gaskell, supra; Lord Say and Seal’s 
Case, supra; Duffin v. Smith, supra; Hatton v. Rob- 
inson, 14 Pick. 416; DeWolf v. Strader, 26 Ill. 230; 1 
Phillips Ev. 833; 1 Greenleaf on Ev. § 240 and note 2; 
Russell v. Jackson, 15 Jur. 117; Bank of Utica v. Mer- 
sereau, supra; Reynell v. Spyre, 10 Beav. 51. 

4110 Mod. 40. 





Hatton v. Robinson,” an attorney was re- 
quested by a debtor to draw up a mortgage 
deed of his personal property and the debtor 
disclosed his purpose in making such a con- 
veyance but the attorney’s opinion was not 
asked whether on the statement of facts made 
to him by the debtor the conveyance would 
be legal. His communication to the attorney 
as tothe object in making the conveyance 
was admitted in evidence. In Garteside v. 
Outram,* Lord Hatherly said: ‘‘There is no 
confidence as to the disclosure of iniquity. 
You cannot make me the confidant of a crime 
or a fraud and be entitled to close up my lips 
upon any secret which you have the audacity 
to disclose to me relating to any fraudulent 
intention on your part; such a confidence 
cannot exist.’’ The principle of law, there- 
fore, is well settled; but recourse to this ex- 
ception for the purpose of proving fraud is 
not clear from difficulties. In Higbee v. 
Dresser,“ the court held: ‘‘A mere sugges- 
tion of fraud will not furnish sufficient 
grounds for setting aside so well known and 
salutary a rule as that which protects com- 
munications made between attorney and 
client. * * * If the evidence disclosed 
anything having the tendency to show that 
the witness was acting for himself as a party 
to the transaction, or that he was consulted 
in aid of any dishonest purpose, the matter 
would have raised a more serious question.’’ 
‘It seems that the legal adviser cannot be 
asked whether the conference between him 
and his client was for a lawful or unlawful 
purpose, though if from independent evi- 
dence, it should appear that the communica- 
tion was made by the client for a criminal 
purpose, as for instance if the attorney was 
asked as to the most skillful mode of effecting 
a fraud, or committing any other indictable 
offense, it is submitted that on the broad 
principles of penal justice, the attorney would 
be bound to disclose such guilty project. 
Nay, it may reasonably be doubted whether 
the existence of an illegal purpose will not 
also prevent the privilege from attaching, for 
it is as little the duty of a solicitor to advise 
his client how to evade the law, as it is to 
contrive a positive fraud.’’® 
Natuan C. MILLER. 


#2 Supra. 

#8 26 L. J. Ch. 113. 

44 103 Mass. 523. 

4 Phillips on Ev. § 833 and citations. 
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CHATTEL MORTGAGE—GROWING GRAIN— 
NOTICE. 


GILLILAN V. KENDALL. 


Supreme Court of Nebraska, May 2, 1889. 


1. A chattel mortgage upon growing grain is not 
constructive notice to third parties of a mortgage on 
the same grain thereafter lawfully placed in crib or 
bin, and a dealer in grain who, in good faith, in open 
market, purchases such grain from the mortgagor, 
and receives it at his warehouse, will take it free from 
the lien of the mortgage. 


2. The mortgagor of chattels, until foreclosure, pos- 
sesses a beneficial interest in the property mortgaged, 
and will convey ° good title by a sale of such property 
to one who purchases in the open market in good 
faith, and without notice actual or constructive of the 
mortgage. 


MAXWELL, J., delivered the opinion of the court: 

This is an action by the plaintiff against the de- 
fendants to recover for certain growing ccrn, 
mortgaged by one Ashton to him, and a portion 
of which was gathered and sold tothe defend- 
ants. On the trial the plaintiff recovered for the 
amount due Ashton upon the corn so sold. The 
plaintiff contends that he is entitled to recover for 
all the corn sold by Aston to the defendants, al- 
though they had already paid Ashton therefor. 
The facts are substantially as follows: One Ash- 
ton gave two chattel mortgages to the plaintiff in 
error to secure payment of three of his promissory 
notes,—one in the sum of $61.30, another in the 
sum of $225.00, and a third in the sum of $44.50,— 
which chattel mortgages covered the crop of corn 


- which was growing upon the lands owned by the 


plaintiff, viz.: the W. 4 of section 30, township 
11, range 5, in Lancaster county. These chattel 
mortgages were duly filed for record in the office 
of the county clerk on the 3d day of July, 1885, 
and the 7th day of September, 1885, respectively. 
During the months of November and December, 
in the year 1885, the said Ashton gathered and 
sold, without the knowledge or consent of Mr. 
Gillian, a portion of the matured crop of this corn 
to the defendants, Kendall & Smith, who pur- 
chased the same in open market at their elevator 
in Malcolm, through their agent, John Carpenter. 
Kendall & Smith are grain buyers at Malcolm, 
and it was admitted at the trial that they had no 
knowledge of Mr. Gillian’s lien upon the corn so 
purchased by them, except su¢h constructive 
notice as the filing of the chattel mortgage gave 
them. The plaintiff introduced the notes in ques- 
tion, and the chattel mortgages securing the same, 
with proof that they were duly filed, and also tes- 
timony tending to show that the defendants had 
purchased from Ashton about 985 bushels of corn, 
and that such corn was worth, in the market at 
Malcolm, at the time stated, from 19 to 21 cents 
per bushel. There is no testimony tending to 
show the entire quantity of corn produced by 
Ashton on the land of the plaintiff in section 30, 
nor what portion of the crop, if any, Ashton was 





to deliver to the plaintiff for rent. For aught that 
appears, the amount of corn still remaining on 
the farm is sufficient to satisfy the mortgages in 
question. The court instructed the jury as fol- 
lows: ‘‘A party taking a chattel mortgage upon 
growing corn, in order to preserve his lien as 
against innocent purchasers, is bound to see that 
when the corn is gathered such notice is given to 
the public of his lien by keeping the same separ- 
ate and unmixed with other corn as will prevent 
innocent parties from purchasing such corn; and 
in this case, ifthe jury believe from the evidence 
that the plaintiff, after the execution of the mort- 
gages offered in evidence by him, did nothing 
more than to file his mortgages in the office of the 
county clerk, and allowed the cory to become 
mixed with other corn, and ifthe jury further 
believe from the evidence that the defendants, 
without actual notice of ihe existence of these 
mortgages, purchased the corn, or some portion 
of it, at their elevator in the town of Malcolm, in 
open market, then the plaintiff cannot recover, 
and your verdict will be for the defendant.’’ To 
this instruction the plaintiff excepted, and now 
assigns the same for error. At law a chattel 
mortgage passes the legal title in the property 
mortgaged to the mortgagee, although the mort- 
gagor retains an interest in the property, and 
may redeem the same at any time before a sale 
under a foreclosure of the mortgage. In other 
words, a chattel mortgage is a security in which 
the legal title to the property mortgaged passes 
to the mortgagee, but in which the mortgagor 
retains a beneficial interest. Necessarily, addi- 
tional labor must be expended on a growing crop 
to harvest and care for the same. If the mort- 
gagee intrusts this labor to the mortgagor, he to 
that extent, makes him his employee. If the 
entire property in the grain had passed to the 
mortgagee on the execution of the mortgage, 
then it would be the business of the mortgagee to 
gather and care for the crop, and if he failed to 
do so, it would go to waste. Where, therefore, 
the mortgagor remains in possession, and is per- 
mitted to gather the crop, it will be presumed 
that it was with the consent of the mortgagee. 
Now, suppose that the security is considerably 
more thar sufficient to pay the debt secured, and 
is the principal means possessed by the mortgagor 
for paying ordinary debts, and the means, also, of 
feeding his stock, and that such mortgagor is 
feeding his stock from such grain, and selling 
portions of the same to meet his necessary ex- 
penses, and these facts are known to the mort- 
gagee, or he has knowledge of facts sufficient to 
put him upon inquiry, he certainly cannot follow 
the grain, and compel the party who has pur- 
chased and paid for the same in open market to 
again pay him for said grain; nor could he claim 
a lien upon the stock for the grain used to feed it. 
Ifthe mortgagor was a farmer, and the grain 
mortgaged included all that he possessed, and it 
was the intention of the parties that he should 
continue in the use of the grain for feed or other 
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necessary purposes about the farm as before the 
execution of the mortgage, it would not be a 
breach of the condition to carry out such intention, 
and the consent of the mortgagee may be im- 
plied; and so, that the security shall remain 
sufficient, the mortgagee would have no cause of 
complaint. A mortgage of growing crops does 
not necessarily imply a mortgage of the same 
grain gathered and placed in a granary o1 crib, at 
least so far as constructive notice, to be derived 
from the filing of a mortgage, is concerned. The 
lien as between the parties continues, no doubt, 
but our statutes do not favor secret liens, and this 
court has so declared in a number of cases. Ed- 
minster v. Higgins, 6 Neb. 265; Rhea v. Reynolds, 
12 Neb. 133, 10 N. W. Rep. 549. A mortgage, 
therefore, of growing grain is not notice of a 
mortgage on grain ina crib or bin, where it has 
been lawfully placed there by the mortgagee, or 
by the mortgagor with hisconsent. If wrongfully 
or unlawfully removed, the rule would probably 
be different. Atcommon law, the purchaser of 
goods in market overt, if he acted in good faith, 
ordinarily was protected. 2 Bl. Comm. 449, says: 
“But property may also, in some cases, be trans- 
ferred by sale, though the vendor hath none at 
allinthe goods; for it is expedient that the 
buyer, by taking proper precautions, may at all 
events be secure of his purchase; otherwise all 
commerce between man and man must soon be at 
anend. And therefore the general rule of the 
law is that all sales and contracts of anything 
vendible, in affairs or markets overt (that is, 
open) shall not only be good between the parties, 
but also be binding on all those that have any 
right or property therein; and for this purpose, 
the Mirror informs us, were tolls established in 
markets, viz., to testify the making of contracts; 
for every private contract was discountenanced by 
law, insomuch that our Saxon ancestors prohib- 
ited the sale of anything above the value of 
twenty pence, unless in open market, and directed 
every bargain and sale to be contracted in the 
presence of credible witnesses.”’ It is not the 
policy of the law to extend the doctrine of con- 
structive notice to cases where the change in an 
article mortgaged, made with the consent of the 
mortgagee, will fail to put a purchaser upon in- 
quiry as to a claim held by a lien on the property. 
Thus a mortgage of clay in the bank would not 
be notice to a purchaser of brick manufactured from 
such clay; nor of wool growing upon sheep of a 
lien upon the cloth manufactured therefrom. If 
the cases supposed differ from that under consid- 
eration, it is only in degree. In the case at bara 
large amount of additional labor was required to 
husk and gather the corn and prepare it for 
market. If the mortgage lier continue as notice 
to third parties after such change in the condition 
of the property, why may not the mortgagee fol- 
low the grain to Chicago, New York, or, in case 
ofits shipment,to England or France, to the 
ports of either country? No one will contend for 
such a rule, yet if the first purchaser is chargeable 





with notice of a secret lien, why is not the second, 
third, or more remote purchaser? The more 
salutary rule,no doubt, is to require the mort- 
gagee to look after his security, and, if change is 
made inits character, to see that his mortgage 
still imparts notice of his lien on the property to 
third parties. If the owner of goods stands by 
and knowingly permits them to be sold as the- 
property of another, he will be estopped from af- 
terwards asserting title thereto, and this rule 
would seem applicable to mortgages of personal 
property. There is another reason why the 
plaintiff cannot reeover in this case. There is no 
proof whatever that the mortgaged property in 
his possersion is not ample to secure his claim, 
and on the evidence before us he is entitled to 
recover nothing; but no objection is made on that 
ground. The grain in question was purchased in 
the open market. The mortgagor held an inter- 
est in the grain itself, and, there being no suf- 
ficient constructive notice to third parties, could 
pass a good title by the sale. The defendants, 
therefore, were not liable, and the instruction is 
not erroneous. The judgment of the district 
court. must be affirmed. The other judges concur. 


NorTre.—Without discussing the correctness of the 
conclusions arrived at by the courtin the principal case, 
its decision against the validity of the mortgage lien 
appears to conflict with the decisions of other courts in 
somewhat similar cases. 

In a case in Indiana,! where growing wheat had been 
mortgaged and the mortgage had been duly recorded 
and afterwards the mortgagor without the consent or 
knowledge of the mortgagee had harvested, threshed, 
removed and sold the wheat, it was held,that the 
mortgagee could recover the value of the wheat of the 
purchaser by identifying the wheat purchased as the 
wheat that was mortgaged, although the purchaser 
bought the wheat in the usual course of trade without 
actual notice of the mortgage. In that case, the court 
adopted the language of the Massachusetts court, in 
Coles v. Clark:? “‘We must take it as settled, that a 
mortgage ofa chattel vests a property in the mort- 
gagee; not,an absolute title indeed, but a present title 
defeasible upon a condition subsequent. An actual 
delivery and change of possession is not necessary to 
perfect the mortgagee’s title, if the mortgage is duly 
recorded; the registration of the mortgage super- 
sedes the necessity of an actual delivery and gives 
all parties concerned constructive notice of its execu- 
tion and existence. It seems to follow as a necessary 
consequence, that goods mortgaged may be safely left 
by the mortgagee in the custody of the mortgagor 
without the former’s being chargeable with Jaches. 
Indeed, the most common object of such a mortgage 
is to enable the mortgagor to give security on the goods 
and yet for the time being to retain the custody ard 
use ofthem. Another consequence of this relation is, 
that as a general rule, the right ‘‘of possession follows 
the right of property; and, therefore, where there is 
no restraining stipulation, the mortgagee having the 
right of property, until defeated by the performance 
of the condition, has, as incident thereto, the right of 
possession and may therefore take the goods into his 
own custody or maintain trespass or trover for them 


1 Duke v. Strickland, 43 Ind. 494. 
v. Goodman, 75 Ind. 202. 


See also Hackleman 
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against any one who takes or converts them for his 
own use.”? 

In a New York case,’ itseems to have been consid- 
ered, that a morigage of growing grass would pass 
title to the same when cut and stacked upon other 
land as against a subsequent purchaser at a sale under 
execution against the mortgagor, although the decision 
in the case was against the mortgagee, for want of 
proof that the mortgage was properly filed. 

A chattel mortgage upon a growing crop of oats was 
held to continue to be alien upon the oats after they 
had been harvested, threshed and removed from the 
land as against an attaching creditor;4 but not where 
the statute provided, that “the lien of such mortgage 
shall cease as against subsequent purchasers unless 
possession of such crops when harvested be delivered 
to the mortgagee” and the oats had been cut and 
stacked without such delivery.5 

A mortgage of assorted pickles at the time in bulk 
and salt was held to be a lien as agminst an attaching 
creditor of the mortgagor after the pickles had been 
‘‘greened” and put into bottles and vinegar.® 

A mortgage of leather cut and prepared for the man- 
ufacture of shoes was held to cover shoes subsequently 
made therefrom by the mortgagor as against attaching 
creditors.” 

2 3 Cush. 399. 

8 Smith v. Jenks, 1 Denio 580, 

4 Rider v. Edgar, 54 Cal. 127. See also Kimball v. 
Sattley, 55 Vt. 285, 45 Am. Rep. 614. 

5 Goodyear v. Williston, 42 Cal. 11. 

6 Crosby v. Baker, 6 Allen, 295. 

7 P.tmann vy. Cushing, 10 Gray, 334. 








JETSAM AND FLOTSAM. 





Within the past few days three cities have each suf- 
fered the loss, through death, of its oldest and perhaps 
most prominent lawyer. We refer to the death of 
Peleg W. Chandler, of Boston, Leonard Swett, of 
Chicago, and Thomas T. Gantt, of St. Louis. In many 
respects the life and professional standing of these three 
Nestors of the bar, were alike. All achieved celebrity 
in their profession, and were known as lawyers and 
not politicians. None of them held public office with 
the exception of Judge Gantt, who was for one year 
by appointment, Presiding Judge of the Court of Ap- 
peals, and a distinguished member of two State con- 
stitutional conventions. None of them sought 
or cared for the allurements which ordinarily 
attach to the life of a politician and though 
Mr. Swett was as near to President Lincoln 
as any man of his time, and during those troubled 
times was a power behind the throne to an extent that 
few even of his intimate friends dreamed, he remained 
steadfast to his profession and could not be led into 
political channels. By constant study and application, 
aided by great natural powers, he attained an enviable 
rank as an advocate. Especially as a criminal lawyer 
he secured distinction. 

He was engaged in many of the celebrated cases in 
the annals of criminal jurisprudence and in thirty- 
three murder trials in which he was retained he lost 
but two. 

He was a natural orator. Like most great lawyers 
he depended as much upon argument as evidence, 
and his reasoning was so clear and his arguments so 
logical that opposing counsel have often said that 
though they were sure the facts were at variance with 
his reasoning his eloquence was enough to convince 
the jury that his position was correct. His legal 

earning was varied and thorough and he possessed a 





wide knowledge of men and affairs of the day. He 
was able at a glanee to detect the true from the false, 
and his profound knowledge of the law and his un- 
erring judgment gained him the highest place at the 
bar and won him the esteem and respect of all classes. 

Judge Gantt and Mr. Chandler were somewhat older 
men than Mr. Swett, they being inthe neighborhood 
of seventy-five years. Mr. Chandler was also promi- 
nent during the Presidency of Mr. Lincoln and was 
one of the most aggressive abolitionists of his time. 
In 1833 he established the Law Reporter and con- 
ducted it ten years. Though nota brilliant man he 
was regarded as an aggressive lawyer of solid and pro- 
found attainments and in his time was perhaps as 
well known and as highly honored as any lawyer in 
New England. 

Of Judge Gantt we can speak more from personal 
knowledge. He commanded the respect of every one, 
by his emphatic and rugged honesty, his high minded 
sense of honor and his unobtrusive and quiet manner. 
He was not popular in the ordinary sense of the term 
because he was too honest to court it. He possessed 
neither the wiles nor the arts of the politician and 
hence he was not one. Notwithstanding this, he had 
naturally a most pleasing manner and was the ideal 
of an honorable, courteous gentleman of the old 
Maryland school. He stood very high as a lawyer of 
great learning and wisdom, and of rich scholarly 
attainments. These, coupled with his strict sense of 
integrity, earned for him a well deserved and 
honorable reputation. 


SomeE good stories are told of Mr. Chandler illus- 
trative of his aggressiveness when he knew he was 
right. When he was quite a young man, having but 
recently entered practice, he was called to defend a 
case at Lowell. Butler, or one of his clients, had pur- 
chased a piece of real estate, in which a woman claimed 
a right to a portion of the rentals. A tenant paid his 
rent to her and Butler could not get possession. The 
case was quite a celebrated one. Choate had been in 
it and several of the distinguished lawyers of the day. 
Yet still Butler had the best of it, and the utmost that 
the opposing lawyers had been able to do was to ob- 
tain postponements from time to time, upon various 
pretexts. At length the case was to come up again. 
The defendant’s lawyers had given it up, and as a last 
resort she came to young Chandler. He appeared in 
the defense. Gen. Butler’s browbeating methods in 
court are as well known as the man himself. He tried 
them onthe young man. But for once he met his 
match. Those who remember the occasion still roar 
with laughter at the remembrance of Chandler’s 13 
“stories of the cock-eyed man,’’ which he poured, one 
after another, relentlessly upon Butler’s devoted head, 
and, as the slang phrase of the present day is, fairly 
wiped the floor with him. Judge, bar, jury and 
spectators fell into a tumultuous uproar of laughter, 
which no officers even attempted to quell. At the 
close of his anecdotes Mr. Chandler gravely, although 
his talk had not so much as touched the case, asked for 
a continuance and got it. 

The next day the tenant of Mr. Chandler’s client, an 
apothecary by profession, called upon the lawyer and 
asked what he should do in case Mr. Butler came to 
eject him by force. 

“Kill him,” said Mr. Chandler quietly. 

“What!” ejaculated the astonished apothecary. 

“Shoot him through the head,” insisted the lawyer. 

“Just give me that in writing.” 

Mr. Chandler reached for a pen and wrote:— 
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“If Benjamin F. Butler attempts to eject you from 
the premises occupied by you, my advice is to shoot 
him through the head.” 

The next day Mr. Butler appeared with a posse, 
prepared to eject the apothecary. The latter showed 
him his instructions. 

“Pooh! ” said Mr. Butler, throwing down the paper. 
**If you should shoot me you would hang.” 

“That is no affair of mine,” returned the apothecary. 
**The advice of my counsel is to shoot you if you molest 
me, and I shal] do it,” he continued, with blood in his 
eye, as he produced a big seven-shooter. 

““TD——d if I don’t believe he would be fool enough 
to shoot me,” said Butler, as he turned and left the 
shop. 

He at once ealled upon Mr. Chandler and effected a 
settlement of the long contested case, granting to the 
woman a share in the rents which she claimed. 


BREACH OF CONFIDENCE.—In the matter of United 
States v. Costen, a proceeding to disbar an attorney on 
the ground that after having been employed by one of 
the parties to a litigation, the employment having 
ceased, he sought employment by the adverse party 
and offered to a important information, Judge 
Brewer, in granting the motion, says: ‘It is the 
glory of our profession that its fidelity to its client can 
be depended on; that a man may safely go to a lawyer 
and converse with him upon his rights or supposed 
rights in any litigation with the absolute assurance that 
the lawyer’s tongue is tied from ever disclosing it, and 
any lawyer who proves false to such an obligation, and 
betrays or seeks to betray any information or any facts 
that he has attained while employed on the one side, is 
guilty of the grossest breach of trust. I can tolerate a 
great many things that a lawyer may do—things that 
in and of themselves may perhaps be criticized or con- 
demned, when done in obedience to the interest or 
supposed interest of his own client, and when he is 
seeking simply to protect and uphold those interests. 
If he goes beyond, perhaps, the limits of propriety, I 
can tolerate and pass that by; but I cannot tolerate for 
a moment, neither can the profession, neither can the 
community, any disloyalty on the part of a lawyer to 
his client. In all things he must be true to that trust, 
or, failing it, he must leave the profession.”’ 
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LAWYERS’ REPORTS, ANNOTATED. Book IL. All 
current cases of General Value and Importance 
decided in The United States, State and Territo- 
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Editor. Edmond H. Smith, Reporter, Burdett 
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Operative Publishing Co. 1889. 


A TREATISE ON THE LAW OF MORTGAGES OF REAL 
PROPERTY. By Leonard A. Jones, Author also of 
Treatises on “Railroad Securities,” **Chattel Mort- 
gases,” “Liens,” Etc., Etc. In Two Volumes. 

ourth Edition. Boston: Houghton, Mifflin & 
gy a New York: 11 East Seventeenth St. 
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QUERIES AND ANSWERS. 





Query No. 24. 

A and B are the only children of Cand D. In 1882, 
C and D sold land of D (wife of C), and C invested the 
proceeds in land, taking title in himself. D dies in 
1870. In 1873 C marries E. In 1875, C, being heavily 
in debt, transfers the land to E, who is now in posses- 
sion of the land. C dies in 1888. A became of age in 
1878, B in 1876, and lived on the land with C up to 1881. 
A now wishes to get possession of his interest in the 
land, but B will not join with him in any kind of pro- 
ceeding to get possession. What interest has A in the 
land? What remedy has A to get possession of his in- 
terest? F. J. 

QUERIES ANSWERED. 





QuERY No. 18. 
[To be found in Vol. 28, Cent. L. J. p. 446.) 

A city of the fourth class in Missouri has no power 
to pass such an ordinance. The legislature has not 
expressly given it such power under section 4940 R. S. 
Mo., and by the rule of construction of ejusdem 
generis it cannot be included in the general 
police power which the|city may exercise un- 
der that section. Knox City v. Thompson, 19 Mo. 
App. 528; St. Louis v. Laughlin, 49 Mo. 561. Even if 
under Robertson vy. R. R. Co., 80 Mo. 123, the city 
could pass such an ordinance, it would be void as 
being unreasonable. Taylor v. Goodwin, L. R. 4Q. 
B. Div. 228. 

QuERY No. 19. 
[To be found in Vol. 28, Cent. L. J., p. 446.] 

A has a right of action against B. A lessee cannot 
dispute the title of his landlord. Taylor on Landlord 
and Tenant § 89. In Ward v. Phila. 4 Cent. Rep. 662, 
an owner of land in possession and with full knowl- 
edge of his own title who took a lease from a stranger 
was not permitted to assert his own title against his 
lessor as a defense to the payment of rent. 
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1. ACKNOWLEDGMENT.——Under Civil Code Cal. § 1186, 
a certificate of acknowledgment of a married woman 
that she was first made acquainted with the contents 
of the instrument, and thereafter duly acknowledged, 
upon examination apart from and without the hearing 
of her husband, that she executed the same, etc., is 
insufficient, and the mortgage, as to her, is void. — Bol- 
liftger v. Manning, Cal., 21 Pac. Rep. 375. 

2. ATTORNEY—Misconduct. An attorney who col- 
lects money for his clients, and wrongfully converts it 
to his own use, and as a subterfuge, and in bad faith, 
claims that the amount converted was the amount he 
was entitled to as fees, is guilty of such misconduct as 
warrants his suspension, if not disbarment.—In re O—. 
Wis., 42 N. W. Rep. 221. 

3. CARRIERS. Where goods are delivered to the 
defendant carrier for shipment under a bill of lading 
stipulating that in case of loss the measure of damages 
should be the value of the goods at the place of ship- 
ment, but the carrier was guilty of a conversion of the 
goods, such stipulation in the bill of lading is properly 
ignored, and the value of the goods at the place of 
destination is the measure of recovery. — Erie Dispatch 
v. Johnson, Tenn., 11 8. W. Rep. 441. 

4. CARRIERS — Negligence. As to negligence in 
alighting from moving train by one who goes on car to 
assist in carrying sick person. — Louisville f N. Ry. Co. 
v. Crunk, Ind., 21 N. E. Rep. 31. 

5. CARRIERS—Return Ticket. The purchaser of a 
round-trip railway ticket, can ride from the terminal 
station to the station at which thetrip begins, though 
he refuses to surrender the first halfon demand made 
by the conductor in accordance with a rule of the 
company, requiring conductors to take up the whole of 
such tickets when tendered as fare from the return 
station or collect full fare, and, if ejected from the 
train, may recover damages.— Chicago, St. L. ¢ P. R. Co. 
v. Holdridge, Ind., 20 N. E. Rep. 837. 

6. CEMETARIES.—Under Code 393, township trustees, 
having purchased property with township funds, for 
use as a cemetary, and finding it unfit for that purpose, 
may sell the same, with a restriction that it shall not 
be used for a private or public cemetery. — Bushell v. 
Whitlock, lowa, 42 N. W. Rep. 186. 

7. CEMETARIES. The title to the cemetery con- 
nected with the parish church in Savannah called 
“Christ Church” was vested by the provincial act of 
1758 in the rector of said church as a corporation. — 
Church- Wardens v. Mayor, Ga., 98. E. Rep. 537. 


8. CHATTEL MORTGAGES. Under Code Ga. § 1956, 
etc., a chattel mortgage exeouted in February, but not 
recorded in the county of the mortgagor’s residence, 
will be postponed to a judgment obtained in the follow- 
ing November. — Thompsonv. Morgan, Ga.,98. E. Rep. 
534. 

9. CHATTEL MORTGAGES—Attachment. Plaintiff's 
mother was indebted to both plaintiff and defendants, 
and at the urgent solicitation of plaintiff gave him a 
chattel mortgage to secure his debt, which was duly 
recorded: Held, that defendants, upon subsequently 
issuing an attachment upon their claim, have no rights 
entitling them to have plaintiff's mortgage postponed 
as void in law as against their attachment. — Dalton v. 
Stiles, Mich., 42 N. W. Rep. 169. 

10. CONSTITUTIONAL Law — State Debts. Const. 
Ind. art. 10, § 5, provides that no law shall authorize 
any debt to be contracted on behalf of the State, except 
upon the arising of certain contingencies: Held, that 
when, in the exercise of its sound discretion, the legis- 
lature determines that a contingency has arisen, and 
authorizes a debt to be contracted, unless itis plainly 
apparent that the contingency did not exist which jus- 
tified the exercise of power, the action of that body is 
not subject to review. — Hovey v. Foster, Ind., 21 N. E. 
Rep. 39. 

11, CONSTITUTIONAL Law. When an act is done 
under the provisions of a statute, some of which are 
void and others valid, it will be presumed to have been 
































done without reference to the void or unconstitutional 
provisions, unless there is something clearly indicat- 
ing the contrary.—Donuersberger v. Pendergast, 1ll., 21 N. 
E. Rep. 1. 

12. CONSTITUTIONAL Law. An act which fixes ab- 
solute liability on a corporation to make compensation 
for injuries done to property in the prosecution of its 
lawful business, without any wrong, fault, or neglect 
on its part, when under the general law of the land no 
one else is so liable under such circumstances, is void. 
Cotrel v. Union Pac. Ry. Co., Idaho, 21 Pac. Rep. 416. 


13. CONTRACT. Held, that ratification and enforce- 
ment of contract rights to cut timber amounted to a 
waiver of plaintiff’s right of action in tort for previous 
excessive cutting of timber.— Warren v. Landry, Wis., 42 
N. W. Rep. 247. 

14. CONTRACTS — Evidence. In an action for ob- 
taining subscriptions to defendants’ encyclopedia, 
where it appeared that defendants agreed to pay 
plaintiff $15 for each order that he obtained, defendants 
may show that the words “§15 an order foreach and 
every order obtained for the encyclopedia” meant, $15 
for each order obtained for the encyclopedia under 
which five volumes have been taken and paid for. — 
Newhall v. Appleton, N. Y., 21 N. E. Rep. 105. 


15. ConTRacT — Work and Labor. Where one is 
induced under a mistake of fact, through the fraud or 
concealment of another, to render valuable services 
for the latter, he may recover the reasonable value 
thereof, though they were rendered without any ex- 
pectation at the time of being paid for. — Boardman v. 
Ward, Minn., 42 N. W. Rep. 202. 

16. CONTRACTS — Performance. The defendant 
agreed that during acertain period of time he would 
give to the plaintiff all his freight to ‘haul at a certain 
rate, and the plaintiff agreed to give defendant’s freight 
preference to all other freight: Held, that payment by 
the defendant for freight hauled, after a violation of 
the agreement to give his freight the preference, would 
not operate as a condition of the breach.— Dunn v. Daly, 
Cal., 21 Pac. Rep. 877. 


17. CONVERSION. ——— Held, under items of the will 
that the executors were given a discretionary power 
of sale which did not effect a conversion of the realty.— 
Scholle v. Scholle, N. Y., 21 N. E. Rep. 84. 


18. CORPORATIONS—Stock— Assessments. Defend- 
ant subscribed to the capital stock of a proposed cor- 
poration, “and agrees to pay therefortwo dollars in 
cash on each share on or before January 25, 1888, and 
the balance on each share at such times and in such 
installments as the same shall be called for by said 
corporation.” St. 1773, provides for the preliminary or- 
ganization of corporations, and declares that “no such 
corporation shall transact business with any other 
than its members until at least one-half of its capital 
stock has been duly subscribed, and at least 20 per 
cent. thereof actually paid in:” Held, that no action 
could be maintained by the corporation against de- 
fendant, to recover an assessment subsequent to the 
preliminary one of two dollars, without alleging that 
the above statutory requirement had been complied 
with.—Anvil Min. Co. v. Sherman, Wis., 42 N. W. Rep. 226. 


19. CORPORATIONS—Treasurer. Held, that plaint- 
iff had ratified the action of its treasurer in depositing 
funds with firm which failed and therefore could not 
hold him personally liable for the loss.—New York, P. ¢ 
B. R. Co.v. Dizon, N. Y., 21 N. E. Rep. 110. 

20. CORPORATIONS. Charter rights cannot be ac- 
quired by lessee of acorporation without the assump- 
tion at the same time of the charter duties. — Mayor v. 
23rd St. Ry. Co., N. Y., 21 N. E. Rep. 60. 


21. CORPORATION — Building Associations. One 
who has contracted with a de facto corporation, and re- 
ceived the benefit of his contract, cannot object, to the 
enforcement of such contract, that the corporation 
was never legally organized, or that the law under 
which it was organized is unconstitutional, as such an 
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objection is available only to the State. — Winget v. 
Quincy Building § Homestead Assn., 11]., 21 N. E. Rep. 12. 

22, CORPORATIONS. Under Civil Code Cal. § 2309, 
providing that authority to execute an instrument re- 
quired by law to be in writing can only be conferred by 
writing, a mortgage of real property of a corporation, 
executed by an agent whose only authority is verbal, is 
void.—Alta Min. Co. v. Alta Placer Min. Co., Cal., 21 Pac. 
Rep. 373. 

23. CouNTIZS—Division. How. St. Mich. §§ 458, 460, 
relating to settlements between the respective boards 
of supervisors, where two counties are formed out of 
one, do not contemplate any other division than of ex- 
isting property and liabilities, nor provide for the 
assumption by one county of the whole burden of State 
taxation for both counties until the next equalization. 
—Supercisors v. Supervisors, Mich., 42 N. W. Rep. 170. 

24. CoUNTIES— Census. The object of appointing 
a census taker in the organization of new counties is to 
ascertain the truth of the statements contained in the 
memorial presented to the governor; the census taker 
should confine himself to those who are bona fide in- 
habitants in the county at the time of the presentation 
of the memorial. — State v. Robertson, Kan., 21 Pac. Rep. 
383. 

25. CourTs—Costs. A suit to foreclose a tax cer- 
tificate cannot be continued in order to render a 
judgment for costs, after a redemption of the certifi- 
cates. The cause of action is the certificate, and the 
costs are but an incident, which rily falls when 
the cause of action ceases to exist.— Two Rivers Manuf'g. 
Co. v. Beyer, Wis.,42 N. W. Rep. 232. 

26. CRIMINAL Law — Alibi. The rule in Georgia, 
consists of two branches: The first is that, to over- 
come proof of guilt strong enough to exclude all 
reasonable doubt, the onus is on the accused to verify 
his alleged alibi, not beyond reasonable doubt, but to 
the reasonable satisfaction of the jury. The second is 
that, nevertheless, any evidence whatever of alibi is to 
be eonsidered on the general case with the rest of the 
testimony, and, if a reasonable donbt of guilt be raised 
by the evidence as a whole, the doubt must be given in 
favor of innocence. — Harrison v. State, Ga., 98. E. Rep. 
542. 

27. CRIMINAL LAW—Perjury.— Where a peblic school 
teacher, on making affidavit, as required by law, to the 
check drawn by the trustees onthe county treasurer 
for his pay, makes a false statement, he may be prose- 
cuted for perjury, under Pen. Code Tex. art. 188. — 
O’ Bryan v. State, Tex., 118. W. Rep. 443. 

28. CRIMINAL Law—Murder. How far intoxication 
may be an excuse for committing murder. — Terrill v. 
State, Wis., 42 N. W. Rep. 243. 

29. CRIMINAL LAW— Embezzlement. Where the 
evidence tends to show that defendant concealed the 
facts as to the disposition tnade by him of some of the 
property intrusted to him as agent for sale on certain 
prescribed terms, and that he rendered a false account 
of his agency in regard to it, and that a demand was 
made on him for the property in question, which he 
failed to comply with, a conviction for embezzlenient is 
warranted.—Statev. Pierce, lowa, 42 N. W. Rep. 181. 

30. CRIMINAL Law— Record. A judgment of con- 
viction will not be reversed on the ground that the 
clerk certified that the testimony taken before the 
grand jury was read to the trial jury, and that no other 
evidence was offered by either party, as the clerk had 
no authority to make such certificate.— State r. Turney, 
Iowa, 42 N. W. Rep. 190. 

31. CRIMINAL Law—Murder. Conviction of murder 
in first degree warranted by the facts. — People v. Kelly, 
N. Y., 21 N. E. Rep. 122. 

32. CRIMINAL Law — Rape. On a trial for rape, 
where there was evidence of the unchaste character of 
the prosecuting witness, and the defense was consent, 
it was error to instruct that the evidence of character 
was introdueed only to affect the credibility of the 
prosecuting witness, as such evidence was proper to 






































render the consent more probable.—Carney v. State, Ind., 
21 N. E. Rep. 48. 

33. CRIMINAL LAW—Bigamy. It is not proper for 
the court to charge that if the defendant has by his 
acts induced others to believe, or the public to believe, 
that the defendant has cohabited with more than one 
woman, then his acts are unlawful. — United States v 
Langford, Idoho, 21 Pac. Rep. 409. 

34. CRIMINAL LAw—Intent to Kill. Where the in- 
dictment charged defendant with shooting at H with 
intent to kill H,and the evidence showed that he in- 
tended to kill J, an instruction that if the jury find that 
defendant shot at J intending to kill him, but wounded 
H, they should find him guilty, is erroneous. — People v. 
Robinson, Utah, 21 Pac. Rep. 403. 

35. CRIMINAL LAw—Cattle Brands. Sufficiency of 
evidence to prove felonious marking of sheep of 
another, evide:rce must identify sheep marked by de- 
fendant with his own brand.— People v. Swazey, Utah, 21 
Pac. Rep. 400. 

36. DaMaGES—Ligquidated. A manufacturer agreed 
to deliver a harvester to plaintiff, with contract of war- 
ranty, in exchange for a machine belonging to plaintiff, 
the latter agreeing to pay in addition thereto a named 
sum, and,in case the harvester should not do good 
work, the plaintiff was not to pay any money in con- 
sideration of the exchange: Held, that such contract did 
not come within the exception of the statute, and that 
evidence was admissible of the actual damage sus- 
tained by plaintiff from a breach of the warranty. — 
Greenleaf v. Stockton, etc. Works, Cal., 21 Pac. Rep. 369. 

37. DEED—Construction. When an estate is lim - 
ited in ultimate remainder tothe right heirs by blood 
of the wife, though not to take effect in possession 
untilthe death of the husband, the persons contem- 
plated to take in remainder are those kindred of the 
wife who, according to the laws of inheritance, would 
take by descent at her death. — Harrison v. Jones, Ga., 9 
8. E. Rep. 527. 

38. DOWER—Mortgage. Where a purchaser of the 
equity of redemption, under a mortgage in which the 
wife of the mortgagor joined, is not bound to pay the 
mortgage debt, but does in fact pay it in aid of his own 
title and estate, whereby the mortgage is discharged, 
the wife’s claim of dower is subject in equity to a just 
contribution. — Everson v. McMullen, N. Y., 21 N. E. Rep. 
52. 

39. DRAINAGE— Procedure. All that a complaint 
to collect a drainage assessment need show is (1) that 
some notice of the filing of the petition for the drain- 
age was given; (2) the filisg of such petition; (3) the 
report of the commissioners of the benefits and dam- 
ages assessed; (4) the approval and confirmation of 
such report by the court; and (5) the assessment, or a 
copy thereof.—Chaney v. State, Ind., 21 N. E. Rep. 45. 

40. DRAINAGE. Section 10, of the Indiana drainage 
act, providing that after the construction of a drain the 
surveyor ofthe county in which proceedings therefor 
were had shall keep the drain in repair to the full 
dimensions, as required by the original specifications, 
commits the propriety of such repairs to the discretion 
of the proper county surveyor. — Kirkpatrick v. Taylor, 
Ind., 21 N. E. Rep. 21. 

41. ELECTIONS AND VOTERS. A disregard of con- 
stitutional or statutory directions, except as to the 
time and place of holding the election, relating to the 
manner of conducting it, and which does not affect the 
result as a fair expression of the popular will, does not 
warrant a rejection of the vote cast.— State v. Nicholson, 
N. Car., 98. E. Rep. 545. 5: 

42. EMINEET DOMAIN. Under § 26 of the “rapid 
transit act,” an elevated railroad company may con- 
struct a curve so as to make a connection between two 
of its own distinct lines of road, and may take private 
property for that purpose.—Jn re Union El. R. Co., N. Y., 
21 N. E. Rep. 81. 

43. ESTOPPEL. 
































Where one who had entered into 





an agreement for the conveyance of land represents to 








——~ 





yr 








a yee" 








Vou. 28. 


THE CENTRAL LAW JOURNAL. 549 








one about to make aloan to the vendee, and take a 
mortgage therefor, that thé latter had a sufficient in- 
terest in the land to make the mortgage good, the 
vendor is estopped from afterwards asserting that the 
vendee did not have a mortgable interest in the land.— 
Wisehart v. Hedrick, Ind., 21 N. E. Rep. 30. 

44. EVIDENCE. It is the duty of the trial court to 
declare the legal effect of all written instruments sub- 
mitted in evidence; but a letter is not generally such 
an instrument. To make it such it must constitute a 
contract.— Church v. Meliville, Oreg., 21 Pac. Rep. 387. 


45. EXECUTION. The levy of execution on land as 
the property of defendant is sufficient to keep the 
judgment alive, though the land was not defendant’s 
property atthe time. — Long v. Wight, Ga., 9S. E. Rep. 
535. 

46. EXECUTION — Under Code Iowa, § 3137, providing 
proceedings supplementary to execution a referee has 
jurisdiction to issue warrant for arrest of the debtor on 
the required proof being made. — Marriage v. Woodruff, 
Iowa, 42 N. W. Rep. 198, 

47. EXECUTION. Affidavit in proceedings supple- 
mentary to execution may be amended after a de- 
murrer to it has been sustained. Question asto the 
sufficiency of affidavit here. — Burketi v. Bowen, Ind., 21 
N. E. Rep. 38. 

48. EXECUTORS AND ADMINISTRATORS—Sales, An 
administrator’s sale of land on a petition which merely 
describes the land sought to be sold, and states that it 
is an unperfected claim under the homestead laws, and 
does not state its value, or whether improved or unim- 
proved, productive or unproductive, occupied or 
vacant, and the like, is void for want of jurisdiction, 
where, in the order of sale, there is no recital that 
proofs of the necessity for the sale for any of the statu- 
tory purposes were had at the hearing. — Kertchem v. 
George, Cal., 21 Pac. Rep. 372. 


49. FACTORS AND BROKERS. Where a real estate 
broker, employed to sell land, or to find a purchaser 
therefor, negotiates an exchange for other lands, his 
principal himself making the contract, these circum- 
stances impose no legal duty upon the broker to ascer- 
tain correctly the facts which may affect the value of 

















* the lands received in exchange. — Coe v. Ware, Minn., 42 





N. W. Rep. 205. 
50. FALSE IMPRISONMENT. Necessary allegations 
in complaint for false imprisonment. — Ah. Long v. 


Sternes, Cal., 21 Pac. Rep. 381. 

51. FEDERAL CourTS— Jurisdiction. Under act 
Cong. 1887, a suit brought by two persons on a contract 
entered into by them as partners cannot be maintained 
ina district of which the defendant and one ofthe 
plaintiffs are non-residents. — Smith v. Lyon, U. 8. C. C. 
(Mo.), 38 Fed. Rep. 53. 

52. GARNISHMENT. A party, in order to establish 
title to a debt under proceedings in garnishment upon 
execution, must show that alevy was made by virtue 
of the execution upon the debt, and that the law relat- 
ing tosuch proceedings had been strictly complied 
with.— Batchellor v. Richardson, Oreg., 21 Pac. Rep. 392. 


58. HIGHWAYS. Where, after a highway has been 
established, but before it is opened, the adjacent 
owner, and those claiming under him, occupy for more 
than ten years the land on which such road is laid out, 
maintaining afence around it, and beingin exclusive 
possession, the public is estopped to claim aright in 
the part so inclosed. — Orrv. O’Brien, Iowa, 42 N. W. 
Rep. 183. 

54. HiGHways—Discontinuance. Under How. 8t. 
Mich. § 1298, it is only owners and occupants who can 
complain of the discontinuance, and a person whose 
premises are so sitnated that he could not reach the 
discontinued way without first crossing a public street, 
communicating with others in various directions, and 
furnishing abundant guards against isolation, has no 
right tacomplain. — Kimbal v. Homan, Mich., 42 N. W. 
Rep. 167. 




















55. HOMESTEAD. Where part of a tract forming a 
homestead was under cultivation, and the remainder 
was valuable principally for its timber trees, and the 
removal of the trees would impair the security ofa 
judgment against the owner: Held, that the judgment 
creditor was entitled to have the owner restrained from 
selling and cutting such timber trees for any purpose 
other than the necessary repairs and improvements.— 
Jones v. Britton, N. Car.,9 8. E. Rep. 554. 

56. HUSBAND AND WIFE. A married woman with 
her husband’s written consent. may bind her statutory 
personal separate estate by her engagements in the 
nature of executory contracts expressly charged 
thereon in the instrument creating the liability, though 
the consideration is not for the benefit of herself or her 
estate.—Flaum v. Wallace, N. Car., 98. E. Rep. 567. 

57. HUSBAND AND WIFE. Agreement between hus- 
band and wife being executed, the law will recognize 
it, though, if executory, its validity might have been 
denied on the ground of its being opposed to public 
policy in providing for the separation of husband and 
wife.— Tallinger v. Manderville, N. Y., 21 N. E. Rep. 125. 

58. INJUNCTION. In ad quod damnum proceedings 
against a railroad company, defendant can make the 
defense that the right of way was acquired and paid 
for by another company, whose rights defendant has 
acquired under foreclosure of a mechanic’s lien; that 
plaintiff's claim is barred by limitation; and that he is 
estopped to deny defendant’s right of occupancy. — 
Keokuk § N. W. Ry. Co. v. Donnell, lowa, 42 N. W. Rep. 
176. 

59. INSURANCE — Accident. Heid, that deceased 
was not insured for the period in which he was killed, 
as the order to the railroad company did not under the 
circumstances amount to payment of the premium. — 
McMahon v. Trav. Ins. Co., lowa, 42 N. W. Rep. 179. 

60. INSURANCE. A condition of a policy against 
incumbrances is waived where the assured informed 
the company’s agent of such incumbrances, and the 
agent wrote the application, which stated that there 
were no incumbrances, and the assured signed it at his 
request, and the agent stated in the application that he 
had inspected the property, and recommended the risk 
asfree from all moral or financial hazard, and was 
satisfied that the answers were correct. — Reiner v. 
Dwelling-house Ins. Co., Wis ,42 N. W. Rep. 208, 

61. INSURANCE—Conditions. Effect of provision in 
a fire insurance policy issued to the plaintiff, that, in 
case the assured should fail to pay the premium note 
at maturity, the policy should be and remain null and 
void, but that this should not prevent the company 
from collecting by suit or otherwise the note, nor 
should such attempt at collection be construed to re- 
vive the policy, but the same should remain null and 
void until payment of the note, when the policy should 
be revived. — Curtin v. Phenix Ins. Co., Cal., 21 Pac. Rep. 
370. 

62. JUDGMENT—Lien. A judgment against partners 
for a firm liability is a lien against their individual real 
estate, and has preference over an unsecured debt of 
one of them in the administration of his »ssets after his 
decease.— Pitts v. Spotis, Va.,9 8. E. Rep. 501. 

63. JUDGMENT — Res Adjudicata. So much of a 
former action as was based on the allegation of waste 
was for an injury to real property, a judgment in such 
action could not be a bar to the subsequent action for 
the conversion of the wood, which was personalty. — 
Mauldin v. Clark, Cal., 21 Pac. Rep. 361. 

64. JUROR— Miseonduct. Where it appears that 
while a case is being considered by a jury two of the 
jurors tell the others that they are acquainted with a 
certain witness in the case, and that they do not regard 
him as worthy of credit, and it appears probable that 
one of the jurors was influenced in his verdict by such 
statements, a new trial should be granted. — Lucas v. 
State, Tex., 118. W. Rep. 443. 

65. JUSTICE OF PBACE—Appeal. A party objecting 
to a decision rendered in a justice’s court must in -an 
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intelligible manner, and at the time, make his objection 
known, in order to have the decision reviewed by pro- 
ceedings in errror. — Condray v. Stiefel, lowa,42 N. W. 
Rep. 185. , 

66. JUSTICE OF THE PEACE—Habeas Corpus.— Where 
the justice has jurisdiction, and the case has been con- 
ducted in strict conformity with the established rules 
of procedure in such cases, the sufficiency of the evi- 
dence upon which the judgment is based cannot be 
inquired into on habeas corpus. — Ex parte Marz, Va., 8. 
E. Rep. 475. 

67. LANDLORD AND TENANT. Evidence held not 
sufficient to establish relation of landlord and tenant 
between plaintiff and his sister who occupied house of 
the former.—Colleyer v. Collyer, N. Y., 21 N. E. Rep. 114: 


68. LANDLORD AND TENANT.—— An action for use and 
occupation will not lie against a party in possession of 
real estate by the license of the owner.— Reed v. Lammel, 
Minn., 42 N. W. Rep. 202. 

69. LIMITATION OF ACTIONS. Indorsement on note 
of part payment by the payee is insufficient to take it 
out of the statute, when there is no extrinsic proof of 
the time when the indorsement was made. — Mills v. 
Davis, N. Y., 21 N. E. Rep. 68. 


70. LOGS AND LOGGING. Under Rev. St. Wis. § 2886, 
acomplaint praying for a balance due for work on 
logs, and alleging all the facts essential to entitle 
plaintiff to a lien on the logs, but not praying for such 
lien, will not support a judgment for the lien,in the 
absence of an answer. — McKenzie v. Peck, Wis., 42 N. W. 
Rep. 247. 

7l. MALICIOUS PROSECUTION—Advice of Counsel. 
The rule in-actions for malicious prosecution laid down 
in Moore v. Railway Co., 37 Minn. 147, 33 N. E. Rep. 334, 
that it is for the court to determine whether a state of 
facts, over which there is no controversy, constitutes 
probable cause warranting a prosecution, followed and 
applied.— Gilbertson v. Fuller, Minn., 42 N. W. Rep. 203. 


72. MASTER AND SERVANT. Question as to whether 
laborer on construction train isa fellow servant with 
the crew manning the train. — Prather v. Richmond ¢ D. 
Ry. Co., Ga., 9 8. E. Rep. 530. 

73. MARRIAGE. The presumption of law founded 
on cohabitation and repute, that a marriage had taken 
place, will not prevail over proof of a subsequent mar- 
riage in fact by one of the parties with athird person; 
but, notwithstanding such proof, circumstantial evi- 
dence, as well as direct, may be used to establish the 
actual occurrence of such prior marriage. — Jenkins v. 
Jenkins, Ga., 9 8. E. Rep. 541. 

74. MARRIAGE — Validity. Heid, that verdict in 
favor of the existence of a marriage was supported by 
the evidence, though circumstantial.— Gall v. Gali, N. Y., 
21 N. E. Rep. 106. 

75. MARRIAGE—Validity. However true it be that 
what is done in contravention of a prohibitory law is 
null, and is barren of effect, the law creates an excep- 
tion, in cases of marriage contracted in good faith, in 
favor of both spouses, or of one of them and of the 
issue born of such marriages. — Succession of Buissiere, 
La., 5 South. Rep. 668. 

76. MECHANIC’S LIENS. The fact that plaintiff did 
not finish a building, the construction of which he had 
commenced under a contract with defendant, his fail- 
ure being solely due to the refusal of the defendant to 
allow him to proceed with the contract, did not preciude 
him from asserting his right to a lien onthe building 
for the contract price, less the cost of finishing it. — 
Charnley v. Honig, Wis., 42 N. W. Rep. 220. 

77. MINES AND MINING. Where mining works are 
idle, time and labor of a watchman and custodian ex- 
pended on the property in taking care of it is labor 
done on the claim. — Lockhart v. Rollins, Idaho, 21 Pac. 
Rep. 413. 

78. MORTGAGE. M mortgaged his 80-acre tract to 
D, his wife joining to release her dower. M then con- 
veyed the north forty-five acres to his wife by warranty 






































deed, with covenants of seizin, apd that the land was 
free from all incumbrances. Thereafter M gave a 
mortgage to complainant on the south thirty-five acres, 
his wife joining to release her dower: Held, that the 
wife had a right to insist that the south thirty five 
acres be first sold under D’s mortgage, before resorting 
to the part conveyed to her. — Case Threshing-machine 
Co. v. Mitchell, Mich., 42 8. W. Rep. 151. 

79. MORTGAGE. A bill of sale, not under seal, 
absolute on its face, may be shown by parol evidence 
to have been given as security; andthe rule that, to 
prove that a deed absolute on its face was intended as 
a mortgage the evidence must be clear, convincing, and 
equivocal, does not apply.—Seligman v. Ten Eyck, Mich., 
42 N. W. Rep. 134. 

80. MORTGAGE. Recorded deed and agreement 
held, under the facts to be a mortgage. — Baker v. Fire- 
mans’ Fund Ins. Co , Cal., 21 Pac. Rep. 357. 

81. MUNICIPAL CORPORATIONS.—— In an action against 
a city for damages to plaintiff's property, caused by an 
excavation in the streetin front thereof, it appeared 
that part of the land was well adopted to be laid out into 
lots, and would be of most use and value in that form, 
and that a plat of it had been made, but not recorded 
so as to make it a legal addition to the city: Held, that 
it was proper to allow witnesses to refer to and exam- 
ine the plat with the object of showing the location and 
Situation ofthat part of the property injured by the 
excavation. — Meinzer v. City of Racine, Wis.,42N. W. 
Rep. 230. 

82. MUNICIPAL CORPORATIONS— Negligence. How. 
St. Mich. § 1445, imposing on municipalities the duty of 
keeping streets in good repair, must be construed, as 
to streets in the city of Detroit, with reference to the 
provision of the charter of that city empowering the 
common council to grade and pave streets, and must 
not be construed to nullify such provision; but that 
portion of a street which is being graded or paved must 
be closed to public travel in order to suspend the duty 
to repair, and, unless itis so closed, the duty to repair, 
and liability for injuries caused by the unsafe condition 
of the street remain.— Southwell v. City of Detroit, Mich., 
42 N. W. Rep. 118. 

83. MUNICIPAL CORPORATIONS. In an action for 
the rent reserved on the lease of a pier by New York 
city defendant cannot avoid liability on the ground 
that the lease was not “made at public auction, to the 
highest bidder,” as required by Laws N. Y. 1870, ch. 383, 
§ 37. Defendant having enjoyed the benefit of the lease, 
is estopped to deny its validity.—Mayor v. Sonneborn, N. 
Y., 21 N. E. Rep. 121. 

84. MUNICIPAL CORPORATIONS. In establishing a 
grade for a street, and adopting plans for its improve- 
ment, the common council acts judicially, and no 
recovery can be had for the inconvenience thereby oc- 
casioned.— Watson v. City of Kingston, N. Y., 21 N. E. Rep. 
102. 

8. MUNICIPAL CORPORATIONS.—— Evidence considered 
sufficient to justify a verdict charging a municipal cor- 
poration with negligence in the construction of a 
culvert, and to justify the verdict as to the amount of 
damages. — Buchanan v. City of Duluth, Minn., 42 N. W. 
Rep. 204. 

86. MUNICIPAL CORPORITION. Under Rev. St. Ind. 
1881, § 3103, as to interstate ferries, the city council can 
make only such regulations as are conformable to the 
regulations of the county commissioners, and a com- 
plaint for violating on Sunday, an ordinance of a city 
on a border stream, will be dismissed, as it may reason- 
ably be inferred that the regulations of the county 
commissioners did not require this on Sundays. — City 
of Madison v. Abbott, Ind., 21 N. E. Rep. 28. 

87. NEGLIGENCE—Railroad Company. Question of 
negligence for injuries to boy ata railroad crossing by 
passing train.—Heddles v. C. G U. W. Ry. Co., Wis., 42 N. 
W. Rep. 237. 

88. NEGLIGENCE. Question of contributory neg- 
ligence onthe part of boy injured by passing wagon 
































sew 


it a 
abc 
for 


an 
pls 


pli 
tl 


wot 


— aw oO oh 


a 


sow 


—_—- 


XUM 














VoL. 28 


THE CENTRAL LAW JOURNAL. 551 








while getting on to platform of car. — Connolly v. Knick- 
erbocker Ice. Co., N. Y.,21 N. E. Rep. 101. 


89. NEGLIGENCE—Infant. In an action for ejecting 
plaintiff, a child from defendant’s railway train, where 
it appears that the child had taken the train to go 
about four and one-half miles, and was put off the train 
for non-payment of seven cents fare about half a mile 
from the depot from which she started, evidence that 
another train was expected to arrive at the place of 
plaintiff's removal within a few moments is admissible, 
as bearing on the question whether that was a proper 
place for such removal. — Ill. Cent. Ry. Co.v. Latimer, 
Il, 21 N. E. Rep. 7. 

90. NEGOTIABLE INSTRUMENT. In an action on 
notes given for the purchase price of an engine and 
saw-mill, a plea of breach of warranty and failure of 
consideration dues not vary or contradict the written 
contract between the parties, and may be made without 
alleging fraud, accident, or mistake.—Aultman v. Mason, 
Ga., 98. E. Rep. 536. 

91. NEGOTIABLE INSTRUMENT. Under Code. Ga. § 
$471, defendant, in an action ona note, after pleading 
the general issue, may amend so as to allege asa de- 
fense that the note was given in part payment for land; 
that plaintiff represented that he had a complete title 
to the land, and agreed to deliver a perfect title, but 
that in fact he failed to give him title, whereby the 
consideration of the note wholly failed. — Hall v. Mc- 
Authur, Ga., 98. E. Rep. 534. 

92. NEGOTIABLE INSTRUMENT. An accomodation 
note has no validity until it has passed into the hands 
of a third party for value. — Second Nat. Bank v. Howe, 
Minn., 42 N. W. Rep. 200. 

93. NEGOTIABLE INSTRUMENTS—Contract of Guaranty. 
A written instrument, in the ordinary form of a 
promissory note, with the exception of a clause stating 
that the note is given to secure the payment of a certain 
debt, does not become a contract of guaranty by the 
addition of such clause. — Clanin v. Esterly Machine Co., 
Ind., 21 N. E. Rep. 35. 

94. NUISANCE. Area or alley next to defendant’s 
store piled with boxes held not a nuisance. — Bond v. 
Smith, N. Y., 21 N. E. Rep. 128. 

95. NUISANCE. The growing of cotton wood trees 
near line of plaintiff’s fence the effect of the shade of 
which would be injurious to plaintiff's fruit trees held 
not a nuisance.— Grandona v. Lovdal, Cal., 21 Pac. Rep. 
366. 
96. PARTNERSHIP— Assignment. Under the facts, 
held sufficient authority for one partner to execute as- 
signment for the benefit of creditors in the firm name. 
—Klump v. Gardner, N. Y., 21 N. E. Rep. 99. 

97, PARTNERSHIP. The fact that defendant, who 
was a partner of the plaintiff, managed the firm busi- 
ness, while the plaintiff gave it but little attention, did 
not authorize the entire salary of aclerk employed by 
them to be charged against the plaintiff, in the absence 
of aspecial agreement to that effect.—Brownell v. Steere, 
Ill., 21 N. E. Rep. 3. 

98. PARTNERSHIP—Oontract. Where plaintiff and 
defendant formed a partnership to deal in real estate, 
the defendant could not, in an action brought by the 
plaintiff for his share of the profits, and for an account- 
ing, object that the partnership agreement was in 
parol, and void under the statute of frauds.— Coward v. 
Clanton, Cal., 21 Pac. Rep. 359. 

99. QuO WARRANTO—Mandamus. While it is true 
that quo warranto is the proper proceeding to try the 
title to an office, and that it cannot be tried in mandamus, 
such trial of the title means the right to possession of 
the office, when such possession is held by another, 
whom the purpose of the action istooust. When there 
is no such occupant, quo warranto cannot be resorted 
to.— Williums v. Clayton, Utah., 21 Pac. Rep. 398. 

100. REMOVAL OF CAUSES. Separate answers ten- 
dering separate issues interposed by defendants sued 
jointly do not create separable controversies, within 
the meaning of the removal acts. — Patchin v. Hunter, 
U. 8. C. C. (Wis.), 88 Fed. Rep. 51. 









































101. REMOVAL OF CAUSES. As the Illinois statute 
provides that a cause may be removed for local pre- 
judice to some other court of competent jurisdiction in 
some other convenient county, to which there is no 
valid objection, the existence of prejudice was not suf- 
ficiently shown to justify removal to the federal court; 
the affidavit shows that the prejudice is confined 
mainly, if not entirely, to Cook county. — Robison v. 
Hardy, U. 8. CO. C. (Ill.), 38 Fed. Rep. 49. 

102. REs ADJUDICATA—Insurance. The mere com- 
mencement of an action for damages for breach of a 
written contract, the action being afterwards dismissed 
without a determination on the merits, does not con- 
clusively bar a subsequent action for reformation of 
the contract. — Spurr v. Home Ins. Co., Minn., 42 N. W. 
Rep. 206. 

103. REVIVAL OF ACTIONS. The fact that the pro- 
ceedings in an action, at the time of the death of one of 
the parties, do not disclose facts showing that the 
action survives, does not defeat the right to continue it 
in favor of or against the representative of the de- 
ceased, if the cause of action in fact survives. — Plumer 
v. McDonald Lumber Co., Wis., 42 N. W. Rep. 250. 

104. SALE. If it can be inferred from the acts of 
the parties that it was the intent that delivery of article 
and payment should be concurrent acts, title will be 
deemed to have remained in the vendor until comple- 
tion of payment.— Empire State, etc. Cc. v. Grant, N. Y., 
2.N. E. Rep. 49. 

105. SHERIFF—Bond. The act of a sheriff in levy- 
ing, under a writ, upon the property of a third person, 
is an official act, for which his sureties are liable. A 
judgment against a sheriff for official misconduct is 
prima facie evidence in an action for the same wrong 
against his sureties. — People v. Mersereau, Mich., 42 N. 
W. Rep. 153. 

106. SPECIFIC PERFORMANCE. Plaintiff agreed to 
buy and defendant to sell a certain lot, and afterwards 
they agreed that the lot and another should be sold by 
defendant to plaintiff's son at a different price with the 
right to a reconveyance to defendant of the second lot, 
within a given time: Held, that the first contract was 
waived, and specific performance could not be decreed. 
—Ford v. Euker, Va.,9 8. E. Rep. 500. 

107. SUBROGATION. A judgment creditor, after 
purchasing his debtor’s land ata sale under his judg- 
ment, and before the statutory period of redemption 
expires, has a lien on the land, giving him the right to 
be subrogated to the benefits of a trust-deed prior to 
his judgment, under Civil Code Cal. § 2904. — Swain v. 
Stockton Sav. g Loan Soc., Cal., 21 Pac. Rep. 365. 


108. TAXATION—Exemption. Under laws N. Y. the 
building owned by Young Men’s Christian Association 
not used exclusively for public worship is not exempt 
from taxation. — Y. M. C. Assoc. v. Mayor, N. Y.21 N. E. 
Rep. 86. 

109. TAXATION—Legacy. Laws N. Y. 1885, ch. 483, § 
1, imposing tax on legacies, applies only to the prop- 
erty of resident decedents. — In re Euston’s Estate, N. Y 
21 N. E. Rep. 87. 

110, TAXATION. Plaintiff, under protest, gave the 
tax collector his note for nearly the whole amount of 
an alleged illegal tax, paying a small amount in money, 
and taking the collector’s receipt forthe tax: Held, that 
plaintiff had no right of action, except as to the money 
payment, and that it was immaterial that he made a 
payment on the note after suit brought, or that at the 
trial he offered to allow a set-off of the balance due on 
the note.— Turnbull v. Township, Mich., 42 N. W. Rep. 114. 

111, TAXATION. Act Mich. 1869, § 124, providing for 
the relsale of lands bought by the State at tax-sale re- 
maining unsold for five years, and for charging back to 
the proper county any deficiency in the amount bid at 
such resale below the amount bid by the State at the 
first sale, is invalid, so far at least as it requires losses 
sustained on previous purchases to be charged back to 
the county. — Auditor General v. Board, Mich., 42 N. W. 
Rep. 143. 

112. TELEGRAPH COMPANY. 
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damages in actions against telegraph companies for 
negligence in transmission of message. — West. Union 
Tel. Co. v. Du Bois, Ill., 21 N. E. Rep. 4. 

113. TRESPASS — Contract. In suit for trespass 
against party who claimed under a contract for work 
done therupon the right to use water ditch: Held, thata 
party toa valid contract,in the absence of fraud or 
other special reason, cannot rescind at pleasure, that 
where there has been part performance a party cannot 
rescind and still retain the benefits received under the 
agreement.— Bowman v. Ayers, Idaho, 21 Pac. Rep. 405. 

114. TrusTt.——Question whether the facts constitute 
a constructive trust. — Gruhn v. Richardson, Ill., 21 N. E. 
Rep. 18. 

115. VENDOR AND VENDEE. Question as to author- 
ity of auctioneer to sell property.— Muffatt v. Gott, Mich., 
42 N. W. Rep. 149. 

116. VENDOR AND VENDEE. Where a vendee gives 
a note for the price, which isa lien on the land sold, 
the possession of such note by one purchasing the land 
from the vendee is prima facie evidence of payment by 
one of them, and, the note being found among the 
papers of such purchaser after his death, it was pre- 
sumptively in his possession while living.—Potts v. Cole- 
man, Ala.,5 South. Rep. 780. 

117. VENUE. Where suit by attachment is insti- 
tuted ina county other than that of the defendant’s 
residence, but where one summoned as garnishee re- 
sides, under Code Miss. § 2418, and which does not 
provide for a change of venue to the county ofthe 
defendant’s residence, the granting of a change of venue 
to the latter county on the ground that the suit was not 
brought in the proper county will not confer jurisdic- 
tion upon the court of the latter county. — Baumv. 
Burnes, Miss., 5 South. Rep. 697. 


118. VERDICT. In an action based on the breach 
oftwo contracts, one a promise to marry, and the 
cther an agreement to convey certain property to 
plaintiff in consideration of her services as defendant’s 
housekeeper, the two contracts being inconsistent, and 
the defense a general denial, it is error to accept a 
general verdict for plaintiff for a sum greater than the 
damages alleged from either cause of action.— Schofield 
v. Miltimore, Wis., 42 N. W. Rep. 212. 

119. VERDICT—Affidavit of Juror. In an action on 
a note, one of the issues was as to whether the defend- 
ant, at the time of executing the note, understood that 
he was executing it for a certain amount, and the jury 
answered “Yes” to a special interrogatory upon such 
issue: Held, that the affidavits of the jurors were not 
admissible to show that they intended to answer “No.” 
—McKinley v. First Nat. Bank, Ind., 21 N. E. Rep. 36. 

120. WATER AND WATER-COURSES. In an action by 
the owner of a lower mill-site against the owner of the 
upper one, to determine their respective rightsin the 
water-power, plaintiff has the burden of proving his 
allegation that the wheels of defendant’s mill are lower 
than the wheels of such mill were when plaintiff’s mill- 
site was conveyed by the common owner of both. — 
Mack v. Bensley, Wis., 42 N. W. Rep. . 15. 

121. WATERS AND WATER-COURSES. The common- 
law doctrine of riparian rights, that every riparian 
owner is entitled to the natural flow of the stream 
through his land as it was wont to run, is not applicable 
to streams in Nevada, but the rights should be deter- 
mined by the doctrine of prior appropriation. — Reno 
Smelting Works v. Sterenson, Nev., 21 Pac. Rep. 317. 

122, WATERS AND WATER COURSES Where one has 
appropriated the waters of a stream flowing across 
public lands, by erecting on his own lands a ditch, one 
acquiring title from the United States takes subject to 
such appropriation, and he cannot, by obstructions on 
his own land, divert the water from the ditch of the 
prior appropriator. — Geddis v. Parrish, Wash. Ter., 21 
Pac. Rep. 314. 

123. WILL. Held, in view of the general principal 
making a life-tenant liable for the interest on a mort- 
gage accruing during the continuance of his estate, and 



































the plan of the will as evidenced by the provisions 
mentioned, the direction to the trustees to pay inter- 
est, etc., on mortgages on the homestead out of his 
estate, did not authorize the application of the princi- 
palof the fund to the payment of such interest, as 
only unequivocal expressions should be given that 
effect.—In re Albertson, N. Y., 21 N. E. Rep. 117. 


124. WILLS — Codicil. Where a codicil to a will 
provides that all of the will inconsistent therewith is 
revoked, and then proceeds to make a new disposition 
of all testator’s property, making special bequests and 
devises, and leaving all the residue to certain persons, 
the will is entirely revoked, except the appointment of 
executors, which matter was not mentioned in the 
codicil.—Newcomb v. Webster, N. Y., 21 N. E. Rep. 77. 


125. WILL—Devise.——Testator bequeated all his prop- 
erty, to his executors, in trust to invest in government 
bonds, and to pay the income of a small partto his 
mother for her life, and upon all the rest and residue, 
including that devised to his mother, upon her death, 
to his wife for life, remainder over to his surviving 
children: Held, that the will effected a conversion of the 
property, and put the widow to her election as to the 
provisions made for her. — Asch v. Asch, N. Y., 21 N. E. 
Rep. 70. 


126. WILLS. A devise to executors in trust, with 
directions to sell the real estate, and to apply the funds 
to the use ofa charitable institution not yetin exist- 
ence, but which he instructs his executors to procure 
to be incorporated by a special act of the legislature as 
soon as possible, but at least within ten years from tes- 
tator’s death, is void fer uncertainty. — Cruikshank v. 
Chase, N. Y., 21 N. E. Rep. 64. 


127. WILLS—Remainders. In a devise to a wife for 
life, with remainder to the legal heirs of the testator, to 
create a contingent remainder the intent so to do must 
be expressed in words so plain that thereis no room 
for construction. — Bunting v. Speek, Kan., 21 Pac. Rep. 
288. 

128. WILLS—Undue Influence.——Upon the contest of a 
will, on the ground of undue influence exercised by the 
parents ofa principal beneficiary, while portions of 
letters of the testatrix written before the execution of 
the will showing unkind feelings towards the benefi- 
ciary are admissible, other portions, showing like 
feelings towards the parents and brother of the bene- 
ficiary, they not being provided forin the will, should 
be excluded.—Robinson v. Stuart, Tex., 11 8. W. Rep. 275. 


129, WITNESS — Conspiracy. Testimony as to a 
conversation between witness, the principal, and 
another, defendant not being present, wherein the 
principal confessed his guilt, and narrated the circum- 
stances of the murder, is inadmissible until acon- 
spiracy is proved.—Crook v. State, Tex., 118. W. Rep. 445. 


130. WITNESS — Bastardy. In a prosecution for 
bastardy, where the principal witnesses are the de- 
fendant and the prosecuting witsess,a charge of the 
court that, in determining the degree of credibility to 
be attached to the testimony of the witnesses, the 
pecuniary interest of the parties in the event of the 
suit is to be taken into consideration, and that the de- 
fendant has a more direct pecuniary interest in the 
suit than the prosecuting witness, is not error.—Kenney 
v. State, Wis., 42 N. W. Rep. 213. 


131. WITNESS. —— On a trial for murder, evidence of 
confessions made by a witness for defendant while she 
was under arrest, charged with complicity in the same 
crime is admissible to impeach her, though the evidence 
is such as, by statute, would not be admissible on trial 
of the witness.— Hawkins v. State, Tex., 11S. W. Rep. 409. 

132. WRrITs.—— An objection to the effect of a citation 
and to its sufficiency to bring an absentee into court as 
a garnishee in an attachment suit,is substantially an 
exception to the jurisdiction of the court ratione per- 
sone, and to be availing, it must be formally presented 
in limine, and by way of exception.— Gomilla v. Milliken, 
La., 5 South. Rep. 548. 
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Civil papenee 5 in, 
Rights of, C. E. 253. 
What ri hts has the, answer to article of Frank P. 
Blair, Esq., by E.G. Taylor, Esq., leading article, 


CHICAGO BAR ASSOCIATION. 
Commenting on addresses at banquet of, given 
Chief Justice Fuller, C. E. 30. 
— pe gg SION ACT. See constitutional law and 


CHURCH GOVERNMENT. See equity. 
CITIZENSHIP. See also removal of causes. 
As — for removal of cause from State to federal 
overt, 56. 
CIVIL LA 
Phra aiaio of the, C. E. 493. 
CIVIL RIGHTS. See colored people. 
CODE OF EVIDENCE OF STATE OF NEW YORK. 
Review of, 343. 
COLOR OF TITLE. 
COLORED PEOPL 
As to canines against, C. E, 453. 
COMBINATION. See “trust.’ 
COMMERCIAL LAW. 
A summary of, by L. K. Mihills, Esq., review of, 486. 
COMPLAINT. See criminal practice. 
“CONCEALED.” 
Interpretation of, 158, 
CONDEMNATION. See eminent domain. 
CONDIT a S 
Effect of, in poseninoery note, 130. 
CONDITION PRECEDENT. 

Proper mode of pleading breaches of, in actions on 

policies of insurance, 3. 
CONDITION SUBSEQUENT. 

Proper mode of peating breaches of,in actions on 

policies of insurance, i 
CONFLICT OF LAWS. 

Right to _ in one State mortgage on land in 
another, 57 

Contract ¥alid where wade, valid everywhere, ann. 
case 

Effect of discharge in peooeveney OY State court on 
citizens of other States, R. D 

Effect of meroe? in another State of parties ren- 
dered inca e by statute of domicil, 380. 

CONSIDERATION. See contract. 
ge ge averments as to, in actions on policies of 
nsura 
CONSTITUTIONAL LAW. 

Chinese Exclusion Act not applicable to a citizen of 
the United States, 2. 

Libel law of Michigan of 1885 declared unconstitu- 
tional, R. D. 56. 

Act of Alabama of June 1, 1887, providing for the ex- 
amination of railroad engineers and employees to 
determine whether they are color blind, is consti- 
tutional, being not repugnant to the power vested 
in con to regulate commerce, ann. case, 64. 

Nor does the provision therein, requiring company 
to pay examination fees, deprive the company of 
property without due process of law in violation of 
constitution, ann. case 

Statuie allowing debtor to assign for benefit of cred- 
itors who file releases of claims is constitutional, 


See title. 


78. 

Power of court to go behind the enrollment to ascer- 
tain whether an act was passed in accordance with 
constitutional requirements, R. D. 7 

Statute of the State of Louisiana limiting taxation 





not void as impairing obligation of contracts, R. D 


Validity of statute providing Baw y for railroad 
company failing to fence tra 

City ordinance prohibiting distribution of | handbills 
invalid, because unreasonable and oppressive, 


.D. 

Constitutionality of registry laws, leading article by 
Henry Z. Johnson, Esq., 210. 

Validity of ae statute as to introduction of Texas- 
cattle, R. D 

Act of West Virginia requiring physicians to present 
diplomas or stand exawination or file affidavit 
that they have practiced in State for ten years, 
and thereupon to receive certificate, w thout 
— oo cannot practice, is constitutional, ann. 


Valiaity a State law requiring railroad employees 
to be examined for color blindness, R. D. 296. 

— of ERK. libel law, 356. 

A treatise on, by J. I. Clark Hare, LL.D., review of, 365. 

Law providing supreme court commission in Indiana 

. an invali 1. , jua 
ndiana ‘T.5-y requirin udges to prepare silibi, 
invalid. C. E. 413. . ’ _ 

New York statute pe megs ae hr oe oo anies to 
remove poles and wires, is v 

Validity of the Scott Chinese Exclusion pm 9 C. E. 4738. 

Validity of — on peddlers from without the 
State, R. D. 

Invalidity of ?_—_— statute ferbidding piping 
natural gas outside of State, 485. 

Statute impairing obligation cf mortgage contracts 


void, R. D. 536. 
CONTRACTS, OBLIGATION OF. 


CONTRACT OF GUARANTY. 
CONTRACT 

Promise ‘of one to assume ons of another, right of 
promisee to sue both, R. D. 81. 

Right of recovery on illegal contract, R. D. 207. 

Validity of gambling contract, ann. case, 213. 

For sale of land must contain description susceptible 
of identification, R. D. 298. 

Agreement to support in consideration of conve 
ance or mortgage of land, leading article by W. W. 
Thornton, Esq., 316. 

To support, how evidenced, 316. 

To support, whether deed or mortgage made, 317. 

To support, consideration for, 317. 

To support, derhand of performance and perform- 
ance of, 321. 

Consideration for subscription to fund for building 
church, 395. 

When parol evidence is admissible to change lia- 
bility of parties to, 422. 

Validity of, to take Shares in corporation illegally 
formed, R. . 437. 

By Loner to violate obligation to employer, void, 


“See constitutional 


See guaranty. 


seen Me of personal contracts, leading article 
echem, Esq., 

pebwere attorney and Client, when void as against 

public policy, ann. case, 

To be performed within a year, R. D. 496, 

For services in aid of mos op purpose void, 534. 
CONTRIBUTORY NEGLIGENCE. See negligence. 
CONVEYANCE. 

For burial purposes, 84. 

COOLEY, JUDGE T. M. 
= of, before New York Bar Association, C. E. 
129. 


COPYRIGHT. 
State Reporter is entitled to, for head notes, state- 
ment of facts and arguments of counsel, ann. case, 
115 


In photograph, C. E. 253. 
CORPORATION, 

Averments in actions on policies of insurance where 
plaintiff or defendant is a corporation, 3. 

Grounds of forfeiture of charter, 53. 

Taxation of shares of stock ina foreign, R R. D. 232. 

Liability of de facto corporation for tort, R. “D. 255. 

Duties, liabilities, care and diligence requi~ed of 
directors of, ann. case, 

Right of set-off against insolvent corporations, R. D. 


Subscription to stock of, void when, R. D. 35' 

Treatise on private, by Wm. Wharton Smith, Esq., 
review of, 385. 

ee to make certificates of stock negotiable, 


Right of stockholder to inspection of stock transfer 
books of, R. D. 399. 
Certificates of stock in, not ye ann. Case, 402. 
Validity of contract to take ares in, to be there- 
after formed, R. 
Deed to, not in existence, R. D. 457. 
CORRESPONDENCE. 
,» 92, 142. 
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COUNSEL. DOMESTIO RELATIONS. 
Argument of, in railroad damage case held ground A treatise on, by Tapping Reeve Esq., review of, 143. 
for reversal, 445. DOMICIL. 
COUNTERCLAIM. Law of the, leading article by Jas. M. Kerr Esq. 377. 
Under New York Code, review of, R. P. 143. Capacity to contract devends on, 377. 
COURTS. —_— for benefit of creditors as affected by, 


Slowness of, in America, C. E. 181. 
COVENANT. See also mortgage. 
A +e incumbrances broken by easement of dam, 


CRIMIN Ri AP AW. 

Dunning on postal card as a federal Seng 105. 

Proof required in prosecution for pee te 

“Former jeopardy” in + ‘oe for selling liquor 
without license, R. D. 185. 

One who inflicts wound, not necessarily mortal, but 
from which death ensues, perhaps from maltreat- 
ment, is guilty of homi icide, . 208. 

Burden of proof in establishing “alibi, R. D. 257. 

Under what circumstances, in trial for murder, the 
jury should be instructed as to murder in second 
degree, R. D. 278. 

Larceny of mail matter from top of letter box, 405 

Effect of violation, by ie criminis, of agree- 
ment to testify, R. D. 

In prosecution for assault with intent to commit 
rape, force intended to be used must such as 
might reasonably be supposed to overcome re- 
sistence, 516. 

What is an infamous crime, 518. 

Charge to jury in prosecution under criminal clause 
of interstate commerce act, 524. 

CRIMINAL PRACTICE. 

Prosecution by eo” leading article by 
Stewart Rapalje, E 518. 

When an fae mam oF vey will lie, 518. 

What is an. infamous crime, 518. 

The affidavit or complaint necessary for prosecution 
by information, 519. 

Naming the accused and person injured in the in- 
formation, 

Form and contents of the information, 519. 

Formal requisites of an information, 519. 

Char, ing the offense in an information, 520. 

Conclusion and signature in information, 520. 

Filing the information, 520. 

Amendment and substitution in an information, 521. 

Averments as to time and place in an information, 


Charging two or ye ones in an information, 521. 
DAMAGES, MEASURE 

In action for hk of easement of light, 209. 
DATE. 

Necessary averments as to, in actions on policies of 

insurance 

DEATH PENALTY. 

Change of, 181 


: DECLARATIONS. See evidence 


DECLARATIONS ON INSURANCE POLICIES. 
leading article, 2 to 7. 
DETECTI 3 See witness, 
DEDICATIO 
of aes 84. 
DEED. 
Contract -% must contain sufficient description of 
land, R. D. 298. 
Validity of, ‘to corporation not in existence, R. D. 


DEFECTIVE STREETS. See municipal corporation. 
DEVISE 
Cyastenttien of words “heirs of the body” in Wil- 
nv. a. ann. case, 191. 
DICTIONARY O F LAW. 
By Wm. C. Anderson, Esq., review of, 406 
DIGEST OF CURRENT OPINIONS. 
15, 41, 67, 98, 119, 144, wr . ~~ 243, 268, -_ 307, 327, 
345, 866, 886, 406, 426 487, 507, 527, 546, 
DIGEST. 
Of insurance cases, review of, R. P. 52. 
DIRECTORS. See corporations. 
DISBARMENT. See attorney and client. 
DIVORCE. See also marriage. 
teen on necessity of reform in laws of, C. E. 


A divorced vw oom legally use her late husband’s 
name, 

Power of Bot to ‘invest wife — title to husband’s 
property by way of alimony, R 

Statistics as to marriage and, OE ie B78. 

Federal jurisdiction of, C. E. 2 

Statistics as to, 485. 

Foreign, Divorces, leading article by Jno. J. Esch. 


sq 

a em foreign judgment of, upon status of 
pa 

Requisites of ‘jurisdiction in domestic and foreign, 


Form and nature of action for, 499. 
Notice by publication in suit for, 500. 
Validity of foreign judgment of, "in other States, 502. 





Personal property has no, 378. 
Wills of passe property as affected by, me. 
Status of married woman determined by, 37 
Effect of evasion of law of, 380. 
DONOVAN, J. W. 
Remarks of, as to winning lawsuits, 293. 
DUNNING. 
By mail as a See offense , commenting on recent 
enactment, C. 105. 
EASEMENT. See 4.7 covenant. 
Rule of oom es for interruption of easement of 


ELECHIONS AN ‘AND VOTERS. 

Commenting on the om of election laws in the 
United States, C. E. 78. 

Under what circumstances bettas may be used as 
evidence and counted, R. D. 1 

Review of Australian ballot s system, 18 153. 

Reform in registry and election laws, C. E. 205. 

Constitutionality of re r ofisa. dio. laws, leading article 
by Henry Z. Johnson 

Enactment of new ballot lew in Indiana, C. E. 313. 

Ballot reform enactments, C. E. 

~ —" ea geresnee from issuing certificate of elec- 


ELECTINCITY. 
means of executing criminals, 182. 
EMINENT DOMAIN. 
~——s t of Fs to consider Ae yt to land in con- 
emnation procestatia D. 276. 
EMPLOY ER AND EMPLOYEE. See master and serv- 


ant. 
ENCYCLOPZDIA OF LAW. 
Review of, 242. 


QUITY. 
Jurisdiction of, to my loss omens several 
companies carrying t insurance, 31. 

An oral ment made by childless widower, sixty 
years old to his niece and her husband to convey 
his home in consideration of support will be en- 
forced in equity, when there has been part per- 
formance, ann. case, 87. 

Jurisdiction of court to interfere in matters of 
church government, R. D. 132. 

Right to enjoin State railroad commissioners from 

promul ating rates for transportation, R. D. 134 

Jurisdict on of United States courts in, to set aside 
decree of State courts, 

Injunction, against raliroad commissioners, C. E. 


anting or 


State superintendent of insurance in ar 
a licenses cannot be controlled 


Injtluetion will lie to prevent sale of photograph, C. 
ae a of an oral contract of sale of 


wo ry! — of, to ee infringement before 
patent is issued, 8. D 
Power of phone od to ya. governor from issuing 
certificate of election to congress, R. D. 457. 
Injunction against railroad commissioners fixing 
rates too low, 494. 
f to compel approval of official bond, R. 


D. 515. 
EQUITY PRACTIC 
Adoption of oy finding on questions of fact, R. D. 


475. 
EVIDENCE. 
aa in actions for sale of intoxicating liquors, 


Expert testimony admissible in action for sale of 
intoxicating liquors, 61. 

Testimony for minor in actions for sale of intoxi- 
cating liquors, 63. 

Declarations of one injured made at coene of acci- 
dent are admissible S pa art of res geste, R. D. 1 

Admissions and declarations of parties to bond not 
admissible, 165. 

Of rules and customs to establish trust, R. D. 275, 

Memorandum of sale of land not admissible where 
oe ee R. D. 298. 

Admissibility of telephone communications, 361. 

Of reputation admissible in action for malicious 
prosecution, 376. 

= evidence to vary liability of parties to con- 


act, 422. 
Adumiaaiblity * Lcotepapne communications 
Admissibili OF ay evidence to poms Oy - latent 
pm gf in w 
Letters from husband to "aide in hands of latter’s 
attorney not adtalesibie 535. 
EXECUTION. See also board of trade. 
On homestead. See homestead. 











556 THE CENTRAL LAW JOURNAL. 


No. 26 








Commenting on recent enactment of New York 
legislature agg | for execution of criminals 
by electricity, C. E. 
Of criminals by O  oekricity, 2 
Of criminals by electricity, Sal viewed by criminals 
themselves, 446. 
New law of a to execution of criminals 
by electricity, 485. : 
ae TORS AND ADMINISTRATORS. 
Law of, 7 James Schouler Esq., review of, 405. 
EXEMPTION 
Partners not entitled to, out of partnership prop- 


oie. R. D. 79. 
metaries from taxation, 86. 
EXPERT TESTIMONY. See evidence. 


EX POST FACTO. 
Law passed increasing penalty for offense is ex post 
‘o as to offense already committed, R. D. 1 
EXTRADITION. 

Upon failure to convict defendant of crime men- 
tioned in requisition, he has reasonable time to 
depart, ann. case, 238. 

Trial for crime not mentioned in requisition, not 
permissible, ann. case, 238. 

In the absence of treaty, C. E. 4 

Commenting on i. of act of, in Canadian par- 
liament, OU. E. 4 

FALSE IMPRISON MENT. 

Liability of municipal corporation for, 335. 
FEDERAL COURT. 

mh of, to cancel patent obtained by fraud, 


FEDERAL. COURTS. See also removal of causes. 
Statutory enactment against dunning by postal card, 


105. 

Action on judgment of United States court is not 
cognizable by, R. D. 106. 

Removal! of causes to, R. D. 156. 

Jurisdiction, in equity to annul decree of State court, 


206. 
Jurisdiction of on ground of non-residence, R. D. 294. 
Why divorces should be cognizable by, 374. 
Liens of judgment in, 440. 
FEDERAL AND STATE COURTS. 
ae ? oe of, by Geo. C. Holt Esq., re- 


view 
FEDERAL FURISDICTION. See federal courts. 
FEDERAL 41> 
By Wm. G. Myer, Vol. XXIX, review of, 168. 
FIXTURES. 


Hegmoery attached to the realty not a fixture, R. D. 


FORECLOSURE. See also mortgage. 
Statute of limitations in actions for, 33-38. 
FORFEITURE. See corporation, 53. 
FRAUD. 
In obtaining gepeet vitiates and destroys the right, 1. 
Right of the United States to maintain - action to 
cancel patent obtained by, ann. case 
FRAUDS, STATUTE OF. See also LF convey- 
ance. 
Memorandum of sale pomeet by, need not appear 
in a single writing, R. D. 5 
In pf me part 3 of oral Ay eed for 
sale of land will not take it out of, R. D 
Contract to sell stock which may be Derformed 
within a year, whether within, R D. 496 
FRAUDULENT CONVEYANCE. 
Whether bonds given by insolvent husband to wife 
before marriage is a, R. D. 107. 
Volunta conveyance if made with fraudulent in- 
tent = d, as to subsequent creditors, R. D. 233. 
FREEHOLD 
Proceeding ates Illinois highway law involves 


f, R. 
FULLER, OF CHIEF JUSTICE. 
on domestic relations, C. E. 333. 
FUTURES. See gaming. 
GAMBLING. See gaming. 
GAMING. 
Whether wager on horse race is illegal, in absence 
of statute, Q. A. 28. 
m in tavern is a po place within the meaning 
of the statute as to, R. D. 133. 
Validity of gaming contract, 213. 
oong, 0. Ess on Missouri statute against grain gamb- 


GANTT" SS OMAS T. 
Notice of death of, 545. 
GARNISHMENT. 
perty not liable to, when in transit through the 
State, though arnishee is a resident and defend- 
ant a non-resident, R. D. 82. 
GIFTS. 
ba recent luw of, leading article by Nathan New- 


ark, Esq., 
Delivery of," what constitutes, 400. 
Consummation of transfer of, 400 
Of checks and certificates of ‘epeete, 401. 
Undue influence in obtaining, 402. 
Evidence of, what constitutes, 402. 


Declarations of donor of, 402. 

What constitutes adverse possession in law of, 402. 

Payment of incumbrance as a, 402 

Fonenastery. 402. 

saat OR. 
wer of sourts to coerce, R. D. 457. 
GRAY. JUSTIC 
Descri tion ‘ot 466. 
GREEN BAG, THE. 

A poh mang of, 218, 

GROWING GRAIN. See chattel mortgage. 
GUARANTY. 

Contract of, that purchaser of stock shall receive 
certain dividends, =. not terminated by the guar- 
antor’s death, R. D. 80 

Liabilit ry t guarantor of promissory note, R. D. 208. 

GUARDIA) WARD. 

Funds of a may be traced, if capable of identi- 
fication, ann. case, 339. 

HABEAS CORPUS. See also parent and child. 

Commenting on In re Yung Sing Kee, involving con- 
stitutionality of Chinese Exclusion Act, R. D. 2. 

The _— in, leading article by Lewis Hoch- 


heim 
HABITUALLY INTOXICATED. See intoxicating liquors. 
“HABITUAL 
Interpretation of, R. D 
eae bgt PRIVILEGED. COMMUNICATIONS. 


HARE’ 3 oO MERIC! AN CONSTITUTIONAL LAW. 
Review of, 365. 

“HEIRS” OF THE BODY. 
Construction of, 191. 

= S. See also freehold and municipal corpora- 


Liability of railroad company for injuries caused by 
Cote tracke HD: 159 made so in construction of rail- 
oa cks 
HOCHHEIMER’S MAN UAL OF CRIMINAL LAW. 


Validity of sale of, where the 1ongetor. was for a 
debt antedating the law providing for, R. D. 31. 
Ri - of, in marr! 


D. 255. 
HOMICIDE. See criminal law. 
HORSE RACE, See gaming. 
HUMORS OF THE LAW. 
52, 143. 168, 219, 243, 267, 287, 307, 344, 406, 426, 446, 526. 
HUSBAND AND WIFE. 
Whether communication A A husband to his wife of 
slanderous words is a publication, R. D. 31, 474,533. 
Right of divorced wife to continue use of husband’s 
name, query as to, 51. 
Effect of gift by husband to wife before marriage, 


ed woman after lien ot judgment, 


107. 

Whether deed to, conveys in entirety or as tenants 
in common, R. D. 

.- . on wife without consent of hus- 

and, 183. 

Husband must join in mortgage of wife, 187. 

Right of husband to sue on eo policy in his 
name on wife’s property, R. D. 295. 

Deed of husband to wife of land held by entireties 
is valid, R. D. 434. 

Transactions beleeen, leading article by David 
Plessner, Esq., 4 

Contracts between, ‘at common law, 430. 

Contracts between, in equity, 438. 

As grantor and grantee, 439, 

As creditor and debtor, 439. 

Gift by and to, 439. 

As trustee and cestui que trust, 440. 

As mortgagor and mortgagee, 440. 

As principal and agent, 441. 

As principal and surety, 441. 

As partners, 44]. 

Confession of judgment between, 441. 

Letters written by husband to wife cannot be used 
on trial of former for perjury, R. D. 535. 

ILLEGAL COMBINATION. See “trust.” 
ILLINOIS. 
Manner of pleading in actions on policies of insur- 


ance, 4. 
Statute of limitations in, 67, 92, 142. 
INCUMBRANCE. See gift. 
INDIANS. See Cherokee Nation. 
INDIANA. 
How condition poccseens should be pleaded in ac- 
tions on policies of insurance in, 5. 
Commenting on refusal of supreme court of, to pre- 
are silibi of opinions, C. E. 418. 
INDICTMENT. 
a of joint, in action for sale of intoxicating 


INFORMATION. See criminal practice. 
INFRINGEMENT. See also patent. 
Not permitted, of patent temporarily and locally 
withdrawn from wate 32. 





INJUNCTION, See Bt ty. 
INJURIES TO SERVANT See master and servant. 
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INSOLVENCY. 
— of are in, by State court in another 
tate, R. D. 257. 
INSURANCE, 
Declaration on porgeee of, leading article by Ade)bert 
Hamilton, Esq., 2. 
Necessary averments as to status of plaintiff and 
defendant in action on policy of, 2. 
Averments as to date in actions on policies of, 3. 
Averments as to the loss in actions on policies of, 3. 
a ans as to consideration in actions on policies 
of, 3. 
Necessary averments as - description of property 
in actions on policies of, 3 
Averment in actions on policies of, where plaintiff 
or defendant is a corporation, 3. 
Proper modes of pleading in actions on policies of, 3. 
Averments in actions on policies of, as to declara- 
tions in the applications, 5. 
Averment us to occupancy in actions on policies of, 6. 
What constitutes sufficient averment as 
notice and proof of loss in actions on policies of, 5. 
Averments as to demand of amount due in actions 
on policies of, 6. 
Averments as to title or ownership of property in 
actions on policies of, 6. 
How errors in declaration on policy of, may be 
cured, 7. 
Averments as to other insurance in actions on 
policies of, 7. 
Averments as to abandonment or repairs in actions 
on policies of, 7. 
4s “oe of loss among several companies, 


Against fire and lightning on barn and horses, 54. 
Liability for death, by lightning, of stock while in 
asture, R. D. 54. 

Right of carrier to benefit of, in case of loss, R. D. 230. 

State superintendent of, cannot be controlled by 
mandamus, 231. 

Insurance company cannot be subrogated to the 
securities of the mortgagee, on payment of part of 
the loss, R. D. 277 

Effect of statement ‘to a, as controlling written 
representation, R. D. 29. 

Necessary allegations of ‘petition on policy of, as to 
warranties and loss, ann. case, 524. 

Effect of Mae go! in policy of, against subrogation 
of carrier, R. D. 435. 

Construction of policy providing that insurance will 
> void if premises should become vacant, R. D. 


INTEMPERATE HABITS. See intoxicating liquors. 
NTENT. 


Averment of, in action for sale of i.toxicating 
liquors, 58. 
INTERPRETATION. 
Of term legal eperreeres, 31. 
Of word “concealed,” 
Of “habitual,” R. D. 159. 
Of “heirs of the ets, 191. 
INTERSTATE COM CE. 
Commenting on ‘talus of interstate commerce com- 
mission, C, E. 
v — Statelaws incidentally affecting, leading article 
D. H. Pingrey, Esq., 
Decision by commission as to discrimination by rail- 
roads against colored man, 453. 
State railroad commission has no power to fix rates 
outside of State, R. D. 475. 
Criminal prosecution under act as to, C. E. 513. 
— a of Judge Thayer tothe jury in prosecution 
criminal clause of act, 524. 
INTOXIC! ATING LIQUORS. 
Some cases of pleading, evidence and associations, 
leading article by o———— A. Jovee, Esq., 57, 64. 
Averments in action for illegal sale of, 58. 
Intent should be averred in actions for sale of, 58. 
Civil action under the statute for the sale of, 59. 
What prey meng a rate habits, 5¥. 
pore or giving away, 
Judicial notice St intoxicating character, 60. 
Chemical analysis of, 61. 
Expert testimony admissible in action for sale of, 61. 
Burden of proving license for sale of, 62. 
Evidence of minor in action for sale of, 63. 
Liability of associations and clubs in the sale of, 63. 
Illegal sale of, commenting on curious decision of 
Georgia court as to statutor a a a right of minors with- 
out parent or guardian 
Prosecution for selling — without license, 185. 
Right to sell in —— package brought into State 
rohibiting sale, 354 
Misconduct of jury in ‘use of, 416. 
Contract between attorney and client to defend 
~— in all suits brought against him for violation 
robibitory license law is illegal, 482. 
JAIL, ee municipal corporation. 
JOINT TORT-FEASOR. See release and discharge. 
JUDGMENT 


Effect of recording transcript of, with facts stated, 








query as to, 5 

reversal of, 2S y told of Senator Wade, C. E. 54. 

A decree cancelli ng deed because of insanity does 
not conclude then rights of the grantees to obtain 
specific performance of agreement made before he 
became insane, ann. case, 87. 

In federal courts as lien, 445. 

Of divorce, validity of,” ia other jurisdictions, 502 

JUDICIAL NOTICE 

As to what is intoxicating in action for sale of in- 

toxicating liquors, 60. 
JURISDICTIOS ee federal courts. 

Of federal and State at ey review of treatise on, 
by Geo. C. Holt, Esq., 

Criminal, over Sharekies and white men in Indian 

pyettitory, 163. 


Misconduct of, in using intoxicating liquors while 
deliberating, R. D. 
JUSTIFICATION. See ibe and slander. 
KANSAS STATE BAR ASSOCIATION. 
v3 0, 0. on proceedings of, at Topeka, January 
1 c. 77. . 
-~ negert of sixth annual meeting of, C. E. 333. 
United States ome be barred by, R. D. 474. 
LANDLORD AND TENANT. 
A treatise on, by H. § Gear, Esq., review of, 92. 
LARCENY. See criminal law. 
LAW. 
Blackstone’s elements of, by U. Blickensderfer, Esq., 
review of, 267 
LAWYERS. 
Necessity of caution in, illustration, C. E. 253. 
LEGAL REPRESENTATIVES. 
ieserpeeeeoe of the meaning of the term, R. D. 31. 
LEGISLATURE. See constitutional law. 
LIBEL AND SLANDER. 
Words spoken by husband to wife is a publication 
in law of, 30 
Law of Michigan declared unconstitutional, R. D. 56. 
Defendant pleading truth in justification of, must 
ga geeenaee by preponderance of evidence, 


Letter written cqneerniog suitor, to prevent a mar- 
riage, not privileged, 

Suggested A nose nen by to law of, C. E. 273. 

bey constitutes slander of professional man, R. D. 


Commenting on Minnesota law of libel, C. E. 353. 
Validity of statute as to, 356. 
Ww ‘st _— by husband to wife not a publication, 
Char, et discharged convict with being a felon is 
libelous, > 
Commenting on case of Sesler v. Montgomery, in 
which it was held that communication of slander 
by husband to wife is not a publication, 533. 
LICENSE. See also taxation. 
Allegations of,in actions for sale of intoxicating 
liquors, 58. 
Burden on accused to prove, in action for sale of 
intoxicating liquors, 62. 
LIEN. 
of bankers on securities in their possession, 434. 
Statutory lien of stable keeper on a horse is inferior 
to recorded chattel mortgage, R. D. 477. 
ee 
“Heirs of t yy a are words of, ann. case, 191. 
LIMITATION ‘OF AC 
Statute of haleien in sor hese so, Sigacioneen, 
leading article by C. L. Frazier, 
To foreclose ee. 33. 
= of statute where mortgage executed by surety, 


conn ndence in reference to statate of, in Illinois, 
acriticism of leading article “Statute ‘of Limita: 
tions in Mortgage Foreclosures,” 67. 

As to possession under the statute, Q. A. 119. 

Correspondence as to the Illinois law of, in refer- 
ence to oman e and note and the time within 
which the arred, 92, 142. 

Statute set in moton by void tax deed, R. D. 157 

Interpretation of word “concealed” in statute, R. D. 


158. 

When statute begins to run mong A wockhebter's 
Lee yA for unpaid nm iy “gy ed 

United States not a by, R. D. 474. 

ae 
arge of plain Dow evidence of 

want of _ robable cause, R. D. 279. 

In ——: or, plaintiff may prove good reputation, 


R. D. 
MALPRACTICE 
Operation on wife without consent of husband, R. 


. 183. 
MANDAMUS. See equity. 
MANDA 
What is, under the civil law, C. E. 493. 
MARRIAGE. 
Mutual saaeens of parties absolutely essential to a, 
R. D. 132. 
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Revokes will, R. D. 157. 
Of divorced parties void by lawof their domicil is 
void elsewbere, ann. case, 380. 
a WOMAN. e also domicil. 
e by without we = husband, R. D. 187. 
Catt of homestead by, R. I 
Legal status of, determined = a of her domicile.379 
MASSACHUSETTS. 


Issue between legislature and supreme court in, C. 


MASTER AND SERVANT. 

Liability of master for injury to servant through 
negligence of tellow-servant acting as superin- 
tendent, R. D. 56. 

Commenting on progress in law of, and tendency of 
courts to restrict the common law rule, C. E. 77. 

Liability of master for injur Pd servant received 
while working on Sunday, R. D. 231. 

* - who are fellow servants in law of negligence, 


Bifect of contract by servant to violate obligation to 
aster, 
Liability ‘of master for unauthorized act of servant, 


MATTHEWS, STANLEY. 
Choice of successor to, C. E. 293. 
MEASURE OF DAMAGES. 
Against broker failing to obey instructions of em- 
ployer to, 374. 
MEDICAL JURISPRUDENCE 
Congress of, held in New York, 506. 
MERCANTILE AGENCY. 
Reports of,to non-subscribers are not privileged, 


R. 
Witness aor te ty asto meaning of a report in 
oe 
MICHIGA 
AV ~<a in actions on policies of tgaesanse as to 
declarations in the application for, 5 
Libel law of 1885 declared unconstitutional, R. D. 56. 
Law of, in action for injury a a dog, C. E. 130. 
Convictions for murder in, 485 
MIHILL’S COMMERCIAL LAW. 
Review of, 4 
MINNESOTA. 
Statute providing for [ones for benefit of cred- 
itors declared valid, 78. 
Law of libel in, 353. 
Statutory liability of stockholders in, 506. 
MINOR. 
—— parent or guardian can legally obtain liquor 


in 
MORMON NW OHURCH CASE. 
Legal features of the, C. E. 205. 
MORTGAGE. 
Actiong for foreclosure of, 33-38. 
Effect of covenant to pay debt on right to foreclose,36 
With power of sale, query as to, 51. 
Right to tax, on land in another State, R. D. 
Under what circumstances mortgagee is liable for 
rents and profits, ann. case, 139. 
Married woman no power to make, except by deed 
in which her husband joins, R D. 187. 
Priority of unrecorded over recorded mortgage, R. 


Subrogation of insurance company, who has paid 
loss to mortgagee, R. D. 277. 
nee and redemption of, given for support, 


a to Scvestnnaes and redemption must be governed 
law oueerenee. at time of execution, R. D. 536. 
MUNI NPAL, CORPORA TIONS. 

A city has not the power to fix the annual charge for 
the use of telephones therein, unless such wer 
is found ina gy and fair construction of 
its charter, ann. cas 

Officers of, liable personally for injuries received 
where they undertake on t 3 own responsibility 

ublic work, R. D. 8 
or false Eaphiswoceens by city. marshal, 


to execute 
a of, 


D. 
Not liable to owner of building crushed by the fall- 
ing of burnt building, ann. case, 
Liability of, YA damages by firing cannon in public 


park, R. 
Liability < a prisoner in jafl injured through negli- 
gence, 494. 

Service of 
istence, 
Not liable in aiaeee of statute for injuries to one 

a in sewer in process of construction, ann, 


MURDER. See criminal law. 


MUTUAL BENEFIT SOCIETY. 
ht of, to invoke doctrine of ultra vires, ann. case, 


oy “ao when there is no officer in ex- 


Effect of certificate payable to member at twenty- 
one years of age, 303. 
MYRA CLARK GAINES’ CASE. 
commenting on, C. E. 513. 








Convention held in ow Louis, to further a, C, E, 229. 
NEGATIVE AVERMEN 
In actions for sale “3 intoxicating liquors, 58. 
NATIONAL BANKING ACT. See banks and banking. 
NATIONAL BANKRUPT LAW. 
Movement in direction of, C. E. 181. 
NEGOTIABLE INSTRUMENT. 
Stipulation in note ons for payment of atter- 
ney’s fees, valid, R. D. 30. 
Right to sue maker of note and also one who as- 
sumes it, 81. 
ew of note payable on certain contingency, R. 
D. 130. 


Transferee of nogetiehte note in payment of antece- 
—_ debt is a bona fide purchaser for value, R. D. 


onuetes of promissory note is liable without notice 
of non-payment or demand, R. D 208. 

Validity of note given for money used in option 
dealing, ann. case, 213. 

Effect upon indorser of note altered in good faith by 
maker, R. D. 455. 

Stipulations for attorneys fees in promissory notes, 
leading article by D. R. N Blackburn, Esq., 477. 

Whether stipulations in note for attorneys fees, void 
for usury, 477. 

Whether stipulation for attorneys fees renders note 
non negotiable, 479. 

Whether stipulation in note for attorneys fees is 
void as against public policy, 

NEGLIGENCE OF FELLOW-SER 

servant. 

NEGLIGENCE. See also release and discharge. 

Of driver of a vehicle is not the negligence of a pas- 
senger injured, through the negligence of a third 
person, R. D. 33. 

a ee: ‘of railroad company for defective highway, 

159. 


481. 
PANT. See master and 


Proof of, in action for malpractice, R. D. 184. 

of bieycle rider in running over yy ay 355. 

Liability of owner of burnt building for injuries to 
adjacent building by falling walls, 362. 

As to degree of care requir of children, R. D. 394. 

— cannot exempt itself from liability for, R. D. 


Liabilit of railroad for injur a os to trespasser, 456. 

Of city in maintenance of ja 

One Killea crossing railroad. Teasie not guilty of 
contributory negligence, where absence of flagman 
and his permitting gate + —— open put de- 
ceased off his guard, R. D. 5 

NOTE. See negotiable eeieuanans. 
NOTICE BY PUBLICATION. See divorce. 
NOTICE. 

Chattel mortgage upon growing grain is not con- 
structive notice to third parties of a mortgage on 
the same grain thereafter lawfully placed in crib 
or bin, ann. case, 543. 

NUISANCE. 
As to what acts will justify court of equity in re- 
es a, defendant being on his own property, 
OCCUPANCY. 
a as to, in actions on policies of insurance, 
OFFICE AND OFFICERS. 
Service of process on mustepe \eciheenens when 
no Officer in existence, R. D. 5 
OKLAHOMA. See Cherokee aie 
OPTIONS. See gaming. 
ORDINANCE. See also constitutional law. 
Of city atle. EB. bt public parades, void when un- 


reasonable. 
regulating public nee void when, R. D. 133. 
Of city of Concordia against baby carriages, 405 
OWNERSHIP. See title. 
PARENT AND CHIL 


D. 
sy of child not given to its mother when, R 
wo - epi by child for injuries before its birth, 


PARTICEPS CRIMINIS: See witness. 
PAROL EVIDENCE. See evidence. 
PARTNERSHIP. 

As to what facts or acts constitute a, R. D. 32. 

Partners not — to exemption out of partner- 
ship property, 79. 

Power of partner to make assignment of partner- 
ship property for benefit of creditors, R. D. 209. 

Right of surviving aD on as trustee to sell stock 
of firm to himse 

Effect of use of trust fund oq bya trustee who is a 
member of the firm, ann. case, 

PASSENGERS. See carrier. 
PATENT. See also equity. 

Jurisdiction of federal court to cancel patent ob- 
tained by fraud, discussed, C. E. 1. 

It is competent for the United States to maintain an 
action to cance! a patent procured by fraud. See 
ee States v. Bell Telephone company, ann. 
case, 
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Ownership of, not destroyed because of non user in 
a State where patentee refused to accept regula- 
tions established by law, R. D. 32. 
PAYMENT. 

Of mortgage, presumption of, 34. 
PEDDLERS. See taxation. 
PERSONAL PROPERTY. 
PHELPS, EX-MINISTER. 

Address of, before the Glasgow juridical society, 


405. 
PHOTOGRAPH. 
— to print and expose copies of for sale, C. E. 


PHYSICIANS. 
— regulating and licensing is valid, ann. case, 


PICTU RE. See photograph. 
PLEADING 
Proper ‘modes of, in actions on policies of insur- 


See domicil. 


ance, 3. 
How conditions subsequent and precedent should 
be pleaded in actions on policies of insurance, 4. 
In actions for sale of intoxicating liquors, 58, 59. 
Petition on policy of insurance, 324. 
POLICE OFFICERS AND CORONERS. 
Powers and duties of, by R. H. Vickers, Esq., review 


of, 344. 
POLICE POWER. See constitutional law. 
POLICY OF INSURANCE. See insurance. 
POLYGAMY. See Mormon church case. 
POSSESSION. 
Of mortgaged goods retained by mortgagor when 
fraudulent, ann. case, 463. 
POWER OF SALE. 
Under terms of will 7 mee only during life- 
time of beneficiary, R. D. 4 
PREFERENCE. See Lh dak for benefit of credit- 


ors. 
PRESUMPTION. 

Of payment of  mortgnee. 34. 
PRINCIPAL AND AGENT, 

Agent who ignorantly agrees to find purchaser for 
patent not egally saleable, is entitled to his com- 
mission, R. D. 207. 

Whether notice to agent <" spn mortgage is 
notice to principal, R. D. 2 

Effect of oral statement $0 “insurance agent upon 
written condition in policy, R. D. 295. 

Duty of broker in er to obeying employer’ 8 in- 
structions, R. D. 374 

Measure of damages against broker failing to obey 
instructions of principal, 3 

Parol evidence not admissible to prove agent signed 
name of principal intending to bind himself, ann. 
case, 422. 

Right ot broker to commission for exchange of land 
where title is found bad, R. D. 456. 

Liability where agent issues fraudulent bill of Jad- 


ing, 503. 
PRISONER, See municipal corporation. 
PRIVILEGED COMMUNICATIONS. 

In law of libel and slander, what are, 109, 

A ea on, by John F. Haggeman Esq., review of, 


Letters written by husband to wife, in the hands of 
latter’s attorney are, R. D. 535. 
PROBABLE CAUSE. See malicious prosecution. 
PROCESS. See municipal corporation. 
PROMISSORY NOTE. 243 ' cree instrument. 
PROSECUTING ATTORN 
Improper and illegal _ of, in opening case 
for State, R. D. 82. 
PUBLIC BARADE. 
Validity of city ordinance regulating, R. D. 54, 133. 
PUBLIC POLICY. 
Contract void as against, R. D. 454. 
Stipulation in note for attorney’s fees whether 
against, 481. 
Contract between attorney and client void when 
against, ann. case, 452. 
Contract for illegal ‘combination void as against, R. 


D. 4 
PUBLICATION. See husband and wife, libel 


slander. 
QUERIES AND ANSWERS, 28, 51, 92, 118, 142, 219, 242, 267, 
287, 307, 344, 386, 426, 446, 466, 486, 506, 526, 546. 
QUIET ENJOYNENT. 
What constitutes, 506. 
RAILROAD COMMISSIONERS. 
saprenee restraining, from fixing railroad charges, 
C.E 


Right to fix rates, C. EF. 494. 
RAILROAD COMPANIES. Ses also carrier, negligence. 
Constitutionality of law roaming engineers to be 
examined for color blindness, 
Effect of ordinance of city requiring railroad com- 
fable y to take out license for carrying passengers,1(8 
L -_— for injurics by reason of defective highway, 


aibtutery requirement as to fencing track, R. D. 182. 


and 










Rules of, must not be unreasunable, R. D. 258. 

Validity of statute sequins emplo: ees of, to be 
examined for color biindness, R. D. 

ee = Henry Clews as to railroad legislation, Cc. 


Ignoring rights of cemnoehy of stockholders in man- 
agement of, C. E 
Statute requiring upper berth in sleeping car to be 
closed, invalid, 
Effect of consolidation of, on creditors, R. D. 415. 
Must not discriminate against any class in furnish- 
ing accommodations, 453. 
Liability to trespassers injured, R. D. 456 
Power to prevent commissioners } hy establishing 
ruinous rates, 494. 
RAPE. See criminal law. 
REAL ESTATE AGENT. See principal and agent. 
RECENT PUBLICATIONS. 
Table of cases and index American Decisions, 28. 
New York chancery reports, Vol. III, 52. 
Digest of insurance cases, 52. 
Gear’s landlord and tenant, 92. 
Reeve’s domestic relations, 143. 
Thompson’s law of trials, 195. 
The green bag, 218, 
American and English R. R. cases, Vol. XXXIV. 218. 
American and English encyclopedia of law, 242. 
Blickensderfer’s Blackstone’s elements of. law, 267. 
—— and English corporation cases, Vol. XXL 
87. 


The code of evidence of State of New York, 343. 

The powers and duties of police officers and coro- 
ners, 344. 

American constitutional law, by J. I. Clark Hare, 


A manual of criminal law, by Lewis Hochheimer, 


Esq., 4 
Power to sell land for non payment of taxes, by 
Robert 8S. Blackwell. 
Treatise on private corporations, by Wm. Wharton 
Smith, Esq. 
Privileged ciiscnnahectionts, by John F. Hageman, 
i of sqpentees and admini:trators, Jas. Schouler, 
3q., 
Concurrent jurisdiction of federal and state courts, 
405. 
A dictionary of law, by Wm. C. Sapemame, Esq., 406. 
American State reports, Vol. IV. 
Summary of gy law of ‘Unitea States, by L. 
K. Mihills, Esq , 486 
Federal decisions, Vol. XXVI. 486. 
The law of agency, by Floyd R. Mechem, Esq., 
REDEMPTION. See mortgage. 
REEVE’S DOMESTIC RELATIONS. 
Review of, R. P. 143 
REGISTRATION. Toe re istry laws. 
REGISTRY LAWS. See also elections and votes. 
Constitutionality of, 210. 
Authority to enact, 510. 
Enactments must be reasonable, 211. 
Uniformity required in, 212. 
Remedy to compel revistration, 213. 
RELEASE AND DISCHARGE. 
Effect of, where one injured by negligence of two 
companies accepts certain sum in full from one and 
oquece s to prosecute the other, R. D. 517. 
RELIGIOUS oe gas See equity. 
REMOVAL OF CA 
Commenting 2 of Judge Maxwell on “Local 
Prejudice” clause of act, C. E. 1 
For prejudice or local influence, ne article, by 
Hon. Samuel Maxwell, 109. 
Text of the act of Aug. is, 1888 
Construction of = ot 7, z to citizenship as 
ground for, R. D.1 
Under act of iss, , ON article, by H. Campbell 
Black » 299. 
Policy of act of 1887, 299. 
Statutes repealed by act of 1887, 299. 
What suits removable, ee act of 1887, 299. 
Citizenship as ground 0 
Suits by assignees ~~; "nas. ‘of 1887, 300. 
Separable controversies under act of 1887, 301. 
or and local influence clause of ‘act of 1887, 


Time of removal, 302. 

Jurisdictional amount under act of 1887, 302 

Appellate jurisdiction of United ey supreme 

court under act of 1857, 303. 
Procedure under act of 1887, 437. 

RENTS AND PROFITS. 

Liability of attaching creditor as mortgagee for, 139. 
REPAIR. insurance. 
REPORTS OF CASES determined in New York Chan- 

cery Court, Book ITI. 

Review of, R. P. 52. 


Proof of, in action for malicious prosecution, 376. 
REQUISITION. See extradition. 
RES ADJUDICATA, See judgment. 
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2 E See vidence. 
RU N SHELLEY’S CASE 
n , Operation of of in Georgia, ‘ann. case, 191. 
also intoxicating liquors. 
Of homestead for debt antedating law providing for 
right thereof, 31. 
Meu:orandum of, under statute of frauds may be 
made from several writings connected together, 


. D. 56. 
SALVATION ARMY. 
ht =. s: peers on streets, 54, 133. 
= lOU LE OF EXECUTORS AND ADMINIS- 


ORS. 
RO of, 405. . 

SCIENTER. 

Of seller of intoxicating liquors, 59. 
SEDUCTION. 
E — who has —, ees but has reformed 

ay be seduced, R. D 
crim +. I Indulgence with lewd woman cannot be, 


SENTENCE. 

Form of, in execution by electricity, 182. 
SET-OFF. 

Right of, against insolvent corporation, 354. 
SHARES OF STOCK. See corporation. 
SLANDER. See libel and slander 
SMITH < PRIVATE CORPORATIONS. 


Review of, 385. 
SPECIFIC. PERFORMANCE. See equity, judgment. 
STATE REPORTER 

Right of, to obtain copyrigbt, 1 
or — OF LIMITATIONS. 


STOORHOLDERS. 
Weee statute gs limitations begins to run against 
lability of, R 297. 
Liability of, A. Bd each snboosthor is given full paid 
stock for amount aid in, 336 
Rights of minority, 
Liability of, where stock is paid for in land R. D. 394. 
ht of, to inspection of corporation books, 399. 
Act for protection of minority stockholders, 425. 
eetuece? liability of, in Minnesota, 506. 
STOCK K 
Liability ior, aby, railroad companies, R. D. 182. 
STOCK EXCHANGE. See board of trade. 
8ST. PAUL ADVOCATE. 
A few remarks intended especially for the, C. E. 393. 
pt dea RIPTION. See contract. 
Li % Atty of master for injury to servant working on, 


SUPREME COURT. 
Right of legislature to obtain opinion of, 478. 
SUPREME COURT COMMISSIO 
Ot Iaodiana declared unconstitutional, C. E. 393. 
SWETT, LEONARD. 
Notice of death of, 545. 
TAXATION, 
Mortgage owned by resident of one State upon land 
in another subject to, in former State, R. D. 57. 
Of cemetaries, 86. 
ee yas erento’ by the United States is void, 


Sony ‘limitations of ac- 


Louisiana law of, does not impair obligation of con- 
tracts, R. D 156. 
Of shares of stock in a foreign corporation, R, D. 282. 
Power to impose license tax on peddlers, R. D. 476. 
TAX DEED. 
Void tax deed gives color of title, R. D. 157. 
TAX TITLES. 
— of, by Robert 8. Blackwell, Esq., review of, 


TEACHER AND PUPIL. 
ght of teacher to inflict corporal punishment on 
the he leading article, by Eugene McQuillen, 


Relation of, 234. 
Objects of yunishment, 235. 
When punishment may be inflicted, 235. 
Severity of punishment, 236. 
TELEGRAPH COMPANIES. 
Required to remove pole and wires, 4 
Power of, to restrict or limit ability. ED . 517. 
TELPHONE. 
Commenting on case of United States v. Bell Tele- 
phone company and jurisdiction of United States 
court to cance a obtained by fraud, C. E. 1. 
‘ Jurisdiction of Ade States cotrt to cancel patent 
obtuined by fraud, 1, 8. 
Right of the cate to rescribe a maximum rate for 
use of telephones 
i of the, eading’ article, by James McCall, Esq., 


N . of the business, 358. 
Acommon Carrier of news, 358. 
ante of d obligate companies, 358. 
es and o' ations of companies. 358. 
Legislation as to the, 360. 4 . 





id e h ij 





Vv transactions, 361. 
Pe rateelbulity ‘eS ——. of communications by, 


4 
TENANTS IN COMMON. 
TENNESSEE. 
Law of, as to specific performance of sale of land, 
25 


See husband and wife. 


R. D. 257. 
“TEXAS CATTLE.” 
Statute against upheld, R. D, 254. 
IT 


LE ; 
What constitutes sufficient averment of, in actions 
on policies of insurance, 6. 
Comers of, void tax deed gives, R. D. 157. 
TRADE MAR 
Symbol on cigar boxes not a valid trdde-mark, R. D. 


pyc ty See beggars. 
TREA 
Binding force of, C. E. 473. 
TRESPASSER. See negligence. 
TRIALS. 
Treatise on the law ro tng J Seymour D. Thompson, 
L.L. D., review of, 
TRUST AND TRUST EE. 
Perversion and violation of trust by religious cor 
ration, 132. 
Effect of intermingling of trust funds by trustee, 340. 
Power to establish trust, by evidence of rules "and 
customs of the Catholic church, R. D. 275. 
Right of surviving PRD. as trustee to sell stock 
of firm to himsel D. 277. 
“TRUSTS” : 
Review of article as to legality of, by Theo. W. 
Dwight, C. E. 29. 
Commenting on decision of Judge Barrett, Supreme 
Court of New York, as to the sugar trust, 53. 
Statistics as to, C. E. 813 
In England, 425. 
Commenting on recent enactments in Missouri, Kan- 
sas and Texas, as to, C. 
— of New York legislature ‘in .eferenée to, C. E. 


ination 


Contract for service in negotiating a co 
den by 


between corporations void = em 
statute and by public policy, R. D 
Language of Chief Justice Fuller in Giiksien com- 
mon law disability of, 534. 
UNITED STATES SUPREME COURT. 
Commenting on measures for the oo sees C. E. 129. 
Successor to Justice Matthews in, C. 
a of justice of, 293. 
he vacancy in the, C. E. 3. 
Delay in litigation before, OC. E. 453. 
USURY. 
Whether stipulations in notes fer attorney’s fees 
void for, ns article, 477. 
VICIOUS ANIMA 
Law in Michigan as to, 130. 
— = injuries by, leading article by B. E. Black, 


Who! is liable for keeping, 135. 
Scienter in actions for injuries by, 136. 
Statutory actions for injuries by, 139. 
Knowledge of servant as to viciousness is imputable 
to the master. 139 
VOLUNTARY CONVEYANCE 
ance. 
WAGER. See gaming. 
WARRANTY. See also insurance. 
As to occupancy of premises in actions on policies 
of insurance, 6. 
WATERS AND WATER-COURSES. 
Right to recover damages to ad 
struction of water-courses by 
WHARTON, FRANCIS 
Notice of ——. ~ 4 "C. E. 254. 
WIGMORE, J 
Review ‘ot. rd RE ballot system by, C. E. 153. 
WILL. See also devise. 
Whether limitations . , were void as being in restraint 
of alienation, 
Revocation of, by rn al R. D. 157. 
Protoss of, and validity of devise in, in foreign State, 


See fraudulent convey- 


acent 4 by ob- 
ridge, R. D. 233. 


Construction of power of sale in, R. D. 4 
—— evidence to explain latent Ant ee in, R. D. 


WISC€ONSIN. 
Averment in actions on 
declarations in the app 
WITNESS. 
Bight to eos a to the meaning of mercantile 
md ratings, 55 
Detective as, in action for the sale of intoxicating 
liquors, 63, 
Statutory jeaken Le in suit against an admin- 
ap as to matters decedent’s life-time, R. D. 


peclarations of testator when admissible, R”D. 495. 
Partic sy retuses to tes- 


licies of insurance as to 
ication for, 5. 


eps criminis who has a 
tify, may be prosecuted, 





